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Docket Entries 


75-0646 Girard, Barbara vs 94th St. & Sth Ave Corp et al 75-0 


| DATE PROCEEDINGS Judge Ward 
! 02-10-75 Filed Complaint & Issued Summons 
| 02-21-75 Filed Sumens end warshale ret. Served: 
94th Street & Sth Ave. Corp. on 2/11/75 ( 
Lawrence Wilkinese oa 2/11/75 
| Jona H. Steokey on 2/11/75 
Themes E. Murrey on 2/11/75. 

03-12-75 Filed Stip & Order that defts. time to snewer is extended to 3/18/75. So Ordered 

Ward J. 

03-20-75 Viled Defts'. affidewit & notice of motiom to dismiss the complaint, ret. 4-1-75. 
03-20-75 Filed Defts'. memorandum of law in support of motion to dismiss. 

4-1-75 Filed Pltff‘s. affidavit in oppesition toe Deft's. motion to dismiss. 

4-1-75 Filed Pltff's. memecendem in cppesitien to Deft's. motion to dismise, 

4-1-75 Filed Defts'. reply memorandum in support of motion to dismiss. 

04-25-75 Pied Defts'!. memorandum in support of motion to dismise. 

04-25-75 iled Pitff's. supplementary memoreadum in opposition to motion to dismise. ( 
| 06-30-7 iled-Opinien $42698.Fer the foregeing reaeoes ,defts.. motion for summary judgment 
| is granted. Settle Order on notice. Ward J. (mailed notice) 

07-01-75 Fited Memo. End. on motion dtd. 3/20/75.Motion granted in accordance with opinion 
} filed herewith. Ward J (mailed noti::e) 

07-1675 Filed Order that defts. m.on to dismiss is granted in all respects & that 


judgment be entered in favor of defts. ageinst plcffs. Ward J. Judgment: Ent. 
7-17-75 Clerk, Entered 7-21-75. (mailed norice) 
07-28-75 Filed Pltffs. Notice of appeal from order dtd. 7-17-75. (mailed notice) | 


| 08-07-75 Filed Order to Show Cause with a Stay, Order that all defts.,attys. are hereby 

| Stayed as indicated. Ret. 8-6-75 Ward J. 

08-07-75! Filed Memo. End. on Ordere* to Show Cause dtd. 8-7-%5 .Motion granted asfollows: 

Defts.,attys are hereby stayed as indicat upon condition that pitff. give 

| security in the amt. of $25,000 for the payment of such costs & damages as may 
} be incurred or by 8-8-75 at 5:00p.m. Ward J. (mailed notice) 

| 08-08-75 | Filed Bond in the amount of $25,900.00 by Traneaiperéca Inc. Co. 

| Aug 14-75 |Piled letter dated Apr 30-75 to Judge Ward from Howerd D. Ressler. 

Aug 14-75 Filed letter dated Apr 30-75 to Judge Ward from James H. Schuyler. 
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Notice of Appeal to the United States Court of Appeals 


UNITED STATES DISTRICT COURT 
SOUTHERN DI‘S:TRICT OF NEW YORK 


al Ree harandniih ous wreaked ota ai es dhisow x 
tile No. 75 Civ. 646 
BARBALA GIRARD R.J.W. 
Plaintiff, 
-against- NOTICE OF APPEAL 
94TH STREET AND FIFTH AVENUE 
CORPORATION, LAWRENCE. WILKINSON, cS _ 
JOHN H. STOOKEY and ‘THOMAS E siti if 
MURRAY na @ 
oS no ee 
Defendants. S... i 
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NOTICE is hereby given that BARBARA GIRARD, the 


Plaintiff above named, hereby appe.ils to the United States 
Court of Appeals for the Second Circuit from the Final Order 


wh 
entered in this action or the //7 day of July, 1975. 


BALLON, STOLL & ITZLER 


i: Se £- 
By i” \ — 
rf Member ee the Firm »/ 
ttorneys for the Plait f 
Office & P. O.Address 


1180 Avenue of the Americas 
New York, New York 10036 


SHeA, Gould Ct men Ko Mime © Conny , “ae 
3 30 idk, Sow Ave. 
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Complaint 


UNITED STATES DISIRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


BARBARA GIRARD, 
Plaintiff, 
~against- 
94TH STREET AND FIFTH AVENUE CORPORATION, 
LAWRENCE WILKINSON, JOHN H. STOOKEY 
and THOMAS E. MURRAY, 


Defendants. 


Plaintiff, BARBARA GIRARD, by her attorneys, 
BALLON, STOLL & ITZLER, complaining of defendants, respectfully 


alleges as follows: 


JURISDICTION 


1. This Court has jurisdiction under 28 U.S.C. 


§ 1343 (1), (3), (4) and 28 U.S.C. §1331 (a). 


2. The matter in controversy exceeds, exclusive 


of interest and costs, the sum of $10,000.00. 


AS AND FOR A FIRST CAUSE OF ACTION 
AGAINST ALL DEFENDANTS 


3. Plaintiff resides at 1125 Fifth Avenue, County, 


City and State of New York. 


4. Upon information and belief, defendant, 94TH 


STREET AND FIFTH AVENUE CORPORATION, is a domestic corporation, 


_ duly organized and existing under and pursuant to the laws 
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of the State cf New York, and is engaged in business as a 
cooperative apartment house in the City, County and State of 


New York. 


5. That upon information and belief, the 
corporate defendant, owns, operates, manages and controls the 
land and building at premises located az 1125 Fifth Avenue, 


County, City and State of New York. 


6, Upon information and belief, defendants, 
LAWRENCE WILKINSON, JOHN H. STOOKEY and THOMAS E. MURRAY, are 
residents of the County, City and State of New York, and 
constitute the officers and the entire Board of Directors 
of the corporate defendant, and wholly dominate, operate and 


control all of its business and financial affairs. 


7. Prior to the 10th day of January, 1968, 
and for some time thereafter up to the 16th day of October, 


1973, plaintiff was married to STEPHEN S. GIRARD. 


8. On or about the 10th day of January, 1968, 
STEPHEN S. GIRARD purchased 497 shares of capital stock of the 
corporate defendant, and by reason of said purchase became the 
owner of the proprietary lease to the 4th floor of the aforesaid 
premises for the term January 15, 1968 to May 31, 1981. A 
copy of said lease is annexed hereto and made a part hereof 


as Exhibit "A". 


SA 


9. Thereafter, and in accordance with the pro- 
prietary lease, and by reason of STEPHEN S. GIRARD'S ownership 
of the shares of stock of the corporate defendant, the plaintiff, 
her husband, and the infant ciild of their marriage, duly entered 
upon and occupied the 4th floor apartment at 1125 Fifth Avenue, 


New York, New York. 


10. Thereafter, and at diverse times, the corporate 


defendant accepted maintenance payments from BARBARA GIKARD. 


11. On or about the 3rd day of May, 1973, 
BARBARA GIRARD and her husband entered into a separation agree- 
ment pursuant to which, inter alia, STEPHEN S. GIRARD duly 
conveyed and assigned to the plaintiff all of his right, title 
and interest in and to the aforesaid shares of capital stock 
and proprietary lease, in lieu of all payment of aiimony, 
gave to the plaintiff sole custody of their infant child 
and vacated the premises. A copy of said separation agreement 


is annexed hereto and made a part hereof as Exhibit "B". 


12. Thereafter, and on or about the 16th day 
of October, 1973, a judgment of divorce was entered in 
New York County, which judgment incorporated the aforesaid 
separation agreement. A copy of said judgment of divorce 


is annexed hereto and made a part hereof as Exhibit "C". 


13. Upon completion of the aforesaid lease-stock 
transfer, the corporate defendaat was duly notified of same, 


and plaintiff made demand upon the corporate defendant that it 


¢ os 
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duly recognize plaintiff as the owner of said stock, proprietary 
lease, and the lawful tenant entitled to peaceful possession 
thereof; and that defendant record on its books and records, 
plaintiff's ownership of said shares of stock and proprietary 


lease. 


14. Thereafter, and upon receipt of plaintiff's 
demand as hereinabove alleged, the defendants conspired with 
each other and formed a deliberate design in purpose to 
injure this plaintiff solely for the reason that she is of the 
female sex, and to deprive her of her civil rights by reason 
of her sex and of her substantial property rights in the subject 
premises, and, in particular, the ownership of the aforesaid shares 
of stock and the proprietary lease in said premises, the purpose, 
intent and resuit of which was to enable, permit and allow the 
said defendants to receive for their own use and benefit and not 
for the benefit of plaintiff the sol< and exclusive right to 
determine who shall own said shares of stock and the proprietary 
lease in the subject premises, and the said defendants did the 
various wrongful and unlawful acts hereinafter aileged, all in 


furtherance of such unlawful design and purpose. 


15. As a result thereof, the defendants have 
continually and without cause denied and withheld their consent 
to the aforesaid lease-stock transfer to plaintiff and have wholly 
failed and refused, and continue to fail and refuse, to permit 


her record ownership of said stock, proprietary lease and peaceful 
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possession of the subject premises solely by reason of her sex 


as hereinabove all>ged. 


16. In furtherance of the said design and 
conspiracy as hereinabove alleged, and for the purpose of 
causing plaintiff to lose her substantial property rights 
in the subject premises, the said defendants between July 1973 
and February, 1975: 

(a) Advised, caused, permitted and 
allowed the President and the Board of Directors of the 
corporate defendant to deny plaintiff permission and authority 


to continue occupancy of the subject premises. 


(b) Informed plaintiff that the co.porate 
defendant could not and would not accept plaintiff as the 
true and lawful owner of the aforesaid shares of stock and the 
proprietary lease in the subject premises even though she had 
received said property rights by reason of a lawful assignrent from 
STEPHEN S. GIRARD, as hereinabove stated; and specifically refused 
plaintiff an opportunity to appear and be present at any dis- 
cussions or meetings of the officers and Board of Directors of the 
corporate defendant at which she could establish her proprietary 
interest in said shares of stock and lease, and refused to provide 
plaintiff with minutes of said meetings or with any statement, 
written or oral, which would explain the b~sis of the aforesaid 


acts. 
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(c) Failed and refused to accept any checks 
or other payments ter cr-d by plaintiff or her agents in 
full payment of the maintenance required for occupancy 
of said demised premises, although plaintiff duly offered 
Co pay same and has, in fact, tendered to the corporate 
defendant any and all payments required under the terms 
of the aforesaid proprietary lease, which payments were 
previously accepted by the corporate defendant from 


STEPHEN S. GIRARD and/or plaintiff. 


(d) Failed and refused tu accept any guarantee 
by any persons financially able to discharge auy indebtedness 
that may arise to the corporate defendant by reason of plaintiff's 


continued occupancy of the subject premises as tenart thereof. 


(e) Harrassed, annoyed and disturbed plaintiff 
in her occupancy of ('. subject premises by commencing legal 
proceedings for her eviction, and otherwise interfering with 


her peaceful enjoyment and occupation thereof. 


(f) Deliberately and maliciously made telephone 
calls to plaintiff at unreasonable hours s .ely for the purpose 
of harrassing and annoying her in order to force plaintiff 
to vacate said premises and to withdraw her demand to the 


corporate defendant to recognize her as the lawful owner of 


the aforesaid shares of stock and proprietary lease to said 


premises, 
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17. The defendents did all of the acts and 


things hereinabove allegec in pursuance of the aforesaid 
conspiracy and scheme to cause plaintiff to be deprived of 

her substartial property rights in the subject premises as 
hereinabove alleged, and all of said acts and things were 
participated in and done by all of the defendants, or by one or 


more of them as steps in the said conspiracy. 


18. All of the aforesaid acts, statements and 
conduct of the defendant foresaid, were committed solely 
for the purpose of excluding plaintiff from occupancy of the 
premises or right to ownership of the aforesaid sh: _es of 
in the corporate defendant; and solely for the reason that said 


plaintiff is of the female sex and for no other carse or reason. 


19. By virtue of the acts, statements and conduct 
of the defendants aforesaid, plaintiff was deprived of her 
civil rights and substantial property rights in the subject 


p<emises, 


20. The aforesaid acts, statements and conduct 
of the defendants constitute violntions of plaintiff's statutory 
and constitutional rights, to wit, 42 U.S.C. §1985 (3), 42 U.S.C. 
§1983, Amendment 14 of the United States Constitution, and the 


New York Executive Law §296 (5) (a) (1). 
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AS AND FOR A SECOND CAUSE OF ACTION 
AGAINST ALL DEFENDANTS 


21. Plaintiff repeats and realleges each and every 
allegation contained in Paragraphs 1 through 20 with the same 


force and effect as if more fully set forth at length herein. 


22. By reason of the foregoing, and, in particular, 
defendants' wilful and deliberate failure and refusal to give 
plaintiff an opportunity to be heard with respect to her right 
to be recognized and accepted as the lawful owner of the shares 
of stock and proprietary lease in the subject premises and 
defendants' arbitrary, capricious and unreasonable failure to 
so recognize plaintiff as a lawful tenant entitled to peaceful 
possession and occupancy of said premises as hereinabove alleged, 
defendants have dep .ved plaintiff of her constitutional rights 
of due process of law as provided for by the Constitution of the 
United States, the Constitution of the State of New York, and 


applicable fede:.1 statutes. 


WHEREFORE, plaintiff demands judgment against 
all defendants, directing that the corporate defendant 
recognize plaintiff as the lawful owner of the aforesaid 
shares of stock and proprietary lease in the subject premises, 


and that the books and records of the corporate defendant 


adequately and proper’y reflect her ownership, interest and 
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lawful right te occupation of said premises and that all 
defendants, their agents, servants and/or employees be enjoined 


pendente lite and permanently from taking any and all acts 


constituting a wrongful interference with plaintiff's peaceful 


enjoyment and possession of said demrised premises, and granting 
to plaintiff such other and further different relief as to the 
Court may seem just and proper. 


DATED: NEW YORK, N.Y. 
February 7 , 1975 


1180 Avenue of the Americas 
New York, New York, 10036 
(212) 575-7900 
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Apt. No.: 4th floor 


Exhibit A Annexed to Complaint 
Proprietary Lease 


Shares: 497 
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94th STREET AND FIFTH AVENUE CORPORATION, 


Lessor, 
to 
STEPHEN S$. GIRARD, 

Lessee. 
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PROPRIETARY LEASE 


INDENTURE OF LEASE, made the LOthday of January , 
19 §3, by and between 941rH StReEr anv Fierh Avencr Corvoration, a 
corporation organized under the laws of the State of New York, hereim- 
after called the ‘‘Lessor’’, and = J TepKy JS. Guta: ( 
hereinafter called the ‘‘Lessee’’. } 


Wuereas, the Lessor is the owner of the land and the building 
erected thereon in the Borough of Manhattan, City of New York, known 
as and by the street number 1125 Fifth Avenue, hereinafter called the 
building; and 


Wuereas, the Lessor has leased or proposes to lease the apart- 
ments in the building to the several owners of its capital stock by instru 
ments known as proprictary leases; and 


Wuerras, the authorized capital stock of the Lessor is eight thou- 
sand (8,000) shares of a par value of One ($1.00) Dollar each and of 
which the Lessee owns (or, concurrently with the execution and delivery 
hereof, will own) -497]- shares, which have been allocated to 


the demised premises; 


Now, THEREFORE, in consideration of the premises and of the rents, 
covenants and agreements hereinafter provided and contained, the 
Lessor hereby leases to the Lessee, subject to the terms and conditions 
hereinafter expressed, and the Lessee hereby hires and takes from the 
Lessor, all that certain space on the fourth floor of 
the building, known as apartment number 4th £loorxand hereinafter 
referred to as the ‘fapartment”’, 


To HAVE AND To HOLD the apartment, with the appurtenances unto 
the Lessee and the executors, administrators, legal representatives 
and authorized assigns of the Lessee, upon the terms and conditions 
herein set forth, from the L5thday of January  , 19 68, until the 
31st day of May, 1931 (unless the term shall sooner expire as herein- 
after in this lease provided), at a rent for each year or portion of year 
during said term equal to the Lessece’s proportionate share as herein 
after provided of the aggregate amount of the cash requirements of 
the Lessor, as hereinafter defined, for such year or portion of year, 
together with additional rent as hereinafter provided. 


The cash requirements above referred to for each year or portion 
of year are hereby defined and shall be deemed to be such aggregate 
sum as the Board of Directors of the Lessor from time to time, by a 
resolution or resolutions adopted during such year or portion of year 
or the preceding year, shall determine, in its judgment, is to he paid by 
all the lessees under proprietary leases then in force (after deducting 


Demised 
Premises 


Cash 
Requirements 
Defined 


Rent 
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any estimated rents or income to be received during such year other 
than rents under proprietary Icases) on account of the estimated ex- 
peuses and outlays of the Lessor to the close of such year, growing out 
of or connected with the ownership, maintenance and operation of such 
land and building, which sum may include among other things taxes, 
assessments, water rates, insurance premiums, operating expenses, 
management fees, employees’ gratuity fund, alterations, replacements 
and repairs, expenses and liabilities incurred by the Lessor under or by 
reason of this or other leases, intcrest on mortgage indebtedness, mort- 
gage amortization payments, the payment of any other liens or charges, 
the payment of any deficit remaining from a previous period, the crea- 
tion of a reasonable contingency or other reserve or surplus fund and 
expenses for other corporate purposes. The Board of Directors of the 
Lessor may, from time to time, by resolution er resolutions duly 
adopted up to the close of the year for which such cash requirements 
have been so fixed or determined, increase or diminish the amount 
previously fixed or determined for such year. The Board of Directors 
may include in the cash requirements for any vear any liabilities or 
items of expense which accrued or became payable ina previous year, 
or which might have been included in the cash requirements for a 
previous year but were not included therein, and also any sums which 
the Board of Directors may deem it necessary or prudent to provide 
as a reserve against liabilities or expenses then acerued or thereafter 
to accrue although not payable in that year. 


The rent payable by the Lessee in and for each year or portion of 
year of said te’ 1 shall be a sum (within the limits and on the conditions 
hereinabove provided) bearing to the aggregate amount of such cash 
requirements for such year, determined as aforesaid, the same ratio as 
that which the number of shares of stock of the Lessor, owned by the 
Lessee at the time of the execution hereof as stated in the recitals of this 
oroprictary lease, bears to the aggregate of the shares similarly speci- 
fied in all the proprietary leases in effect at the time of the fixing and 
determination of such cash requirements, and such rent, together with 
any additional rent accruing under this lease, shall be payable inonthly 
in advance or in such payments or instalments as shall be required by 
resolution of the Board of Directors of the Lessor, and at such times 
as shall be provided in such resolution. 


The Board of Directors of the Lessor shall have full power to 
prescribe the manner of maintaining and operating the building, and 
to determine the cash requirenients of the Lessor to be paid as aforesaid 
by the lessees under proprietary leases. 


The power and authority to determine and establish the amount of 
and to require payment of said rent above provided for shall be pos- 
sessed only by the Board of Directors of the Lessor elected by its stock- 
holders and shall not pass to or be exercised by: 


ee 


A le Na 


LO EEE A OT EE a I, tt, st 
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(a) any creditor t Ver, or trustee of the Lessor o7 i repre 
sentative of any such « litor, receiver or trustee of the Te or: 

(b) any Board ol [in clors ¢ leet | by atti such } dl lo re Ye) 
or trustee o1 by the representative ot any such creditor, rec iver on 
trustes 

ARTICLE | 
Tue Lessor atresy covex ants with THe I EE, AS FOLLO 

I'rest: The Lessor shal] ep in vood repay the foundations, side 
walks, walls, supports, bea roots, terraces, gutters, fences, eecllars, 
chimneys, entranees and sti t andl court doo Vays, n nan hall , Main 
stairways, windows, fire escapes, eles » pumps and tanks, and 

Yr car r, gas or steal hrouch 

d ry) and eleetrical econdu , toeether 

it ipparatus iter l for the general 

service of the buildin it ! wer} d that 4 | “I | | ive the 

Lessor prompt notice of aus ae t or def } to 1 Lessce 

and requiril ve rey) its tO Den le > ana atl STO H V4 rhenl ~ shi il] he oft the 

expense of the Lessor, uni the san ball rica » rence l neces 

sary by the act or neglect or carels ess of the Ty 0 ny of the 

family, ouests, employ oO! byte ts of f Lessee, it ich case 
the expense is to be DOM 1 I of 

Seconv: The Les heal iitain and manage the buildine as 
a first-class a} artment build , nd h Wl kee the el Viilo and the 
public halls, cellars at ~ a. mad proper! hehted and 
heated, and shall provid ry ond the number tendants 
reqnisite in the judemernt of ny rd of Direete for fhe proper eare 
und service of the build rad ’ ithout extr: sft fo the Lessee, 
provide the apartment with carl disposal serviee and with proper 
and suthicient supply of hot and cold water and of heat. 

The covenauts by the Tt my herem contaimed are subied , however 
tu the full power of the Board « Directors of the Ty ) oO pre 
seribe the manner of maintaining aud operatine thi buthdine and to 
determine the eash requirements of the Lessor Phere Ie tated, 
and subject to the furtl pro >t} then Healt | ae itfon or 
whbatement of rent or other co pon a) COVITN to the | mf the 
Failure by the Lessor to pert Pthe same or for tuiterruption or enrtai 
ment of SETVICG, When why failuy , tut rruplion or enrt; we hall be 
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due to accident or to aiterations or repairs desirable or necessary to be 
made, or to inability or difficulty in se uring supplies or labor, or te 
some other cause not Sross negligence on the part of the Lessor; and all 
of the covenants by the Lessor in this instrument contained are also 
subject to the provisions of paragraph Sixreexry of Article IL hereof. 


Tuirv: In case the building shall be Partly damaged by fire or 
other cause, it shall be repaired as speedily as is reasonably possible, 
at the expeuse of the Lessor, so as to conform substantially to the plans 
and specifications under which the building was completed, and, in case 
live shall be so extensive as to render the apartment untenant- 
able, the rent hereunder shall cease until the apartment shall again be 
rendered tenantable; and in case of the total destruction of the building 
by fire or othe rwise, the rent shall he paid up to the time of such de- 
struction, and thereupon this lease and all rights and obligations of the 
parties hercunder, and the fenaney hereby created, shall Wholly cease 
and expire, 


Pourris: The Lessor shall keep full and correct books of account 
at the office of its managing agent or at such other place as the Board 
of Directors may from time to time determine, and the same shall be 
open during all reasonable hours to inspection by the Lessee, ora repre- 
sentative of the Lessee. 


Mera: Tn every proprictary leas, heretofore executed by the 
Lessor there has been specified, and in e ery proprictary lease here- 
after excented by it there will be specified, the number 0? shares of the 
capital stock of the Lessor issued therewith, whieh humber, in relation 
to the agerecate of all numbers of shares stnilarly specified in all the 
proprictary leases at the time in force, shal] coustitute the basis for 
fixing, as hereinbefore provided, the proportionate share of the agere- 
gate amount of the eash requirements of the Lessor, as hereinbefore 
defined, which shall he payable as reut by the Lessee. In the event that 
after the fixine of the amounts payable as rent by the lessees under 
proprictary leases fo) uny period of time, one or more additional pro- 
prietary leases be made, thus increasing the ageregate number of shares 
specified in all proprietary leases, the rent to be paid under sueh addi- 
tional lease or leases, unless and until otherwise fixed by the Board of 
Directors, shall be at the same vate per share of stock Specified in such 
additional Jease or leases as applied to the shares of Stock specified in 
ull other Proprietary leases in effect at the time of the fixing and 
determinat on Of such eash requirements 


Sixt: The Lessee upon paying the rent and performing the 
covenants and complying with the conditions on the part of the Lessee 
to be performed, as herein set forth, shall, at all times during the term 
hereby granted, quietly have, hold and enjoy the apartment without 
any let, suit, trouble or hindrance from the Lessor. 


Seventu: A Lessee of an apartment embracing the penthouse or 
a portion thereof shall have and enjoy the exclusive use of the roof 
appurtenant to such apartment as shown on the plan of the penthouse, 
subject to all the applicable provisions of this lease and to the use of 
such roof by the Lessor to enable it to fulfill its obligations hereunder, 
except that the Lessor shall have an irrevocable license to install and 
maintain cu the roof one master television antenna. .A Lessee of an 
apartment having direct access to a terrace shall have and enjoy the 
exclusive use of the portion of such terrace which immediately adjoins 
the apartment, subject to all the applicable provisions of this lease and 
to the use of such terrace iy the Lessor to enable it to fulfill its obliga- 
tious hereunder. It is un¢erstood and agreed that there shall be no 
duty upon the Lessor to keep such roof or terrace clean or free from 
ice, snow or debris. 


Kicutu: In the event that as of the date of the commencement of 
this lease, any third party should be in possession or have a rieht to 
possession of the demised premises pursuant to lease, rental agreement 
or as a statutory tenant, then the Lessor does hereby assign to the 
Lessee any and all of the Lessor’s rights against said third party, 
includive the right to collect rent, pursuant to any such lease, rental 
agreement or under any such statutory tenaney. 


Nixstu: In the event that as of the date of the commencement of 
this lease, the Lessee has the right to possession of the premises under 
a written lease, rental agree sent or statutory tenancy, then this lease 
shall supersede such prior lease, reutal agreement o1 statutory tenaney 
and the same shall be null and void and of ne force and effect after the 
date of commencement of this lease. 
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ARTICLE IJ 
Tue Lessee HEREBY COVENANTS WITH THE LESSOR, AS FOLLOWS: 


Hirst: ‘The Lessee will pay to the Lessor, or to its managing agent, 
the rent upon the terms, at the times and in the manner herein pro- 
vided, without any deduction on account of any set-off ur claims which 
the Lessee may have against the Lessor, and if the Les.ee shall fail to 
pay any installment of rent within one month from the time when the 
same becomes due, the Lessee shall pay interest thereon at the rate of 
six per cent per annuin from the date when such installment shall have 
become due to the date of the payment thereof, and such interest shall 
be deemed additional rent hereunder. 


[If the Lessor shall contract for the furnishing of electrie current 
by a public service corporation for the building, the Lessee will pur- 
chase from the Lessor all electric current that the Lessee shall require 
aud will pay the Lessor for the same as the amount consumed shall be 
indicated by ihe meter furnished therefor. The rates for said current 
payable by the Lessee shall be the same as those charged by said public 
service corporation for a consumption similar to that of the Lessee and 
the Lessee shall comply with rules and regulations similar to those pre- 
scribed by said public service corporation. If the Lessor shall maintain 
a telephone switchboard in the building with connection therewith in the 
demised apartment, the Lessee will pay the Lessor for such service at 
the same rate as shall be charged by the Lessor to other Lessees in the 
building. Payments for such clectrie current and telephone service 

hall be due monthly as aud when bills therefor are rendered and if at 
any time such payments are in default, they shall be deemed to be addi- 
tional rent due and payable on the first day of the next following month 
after such bills are rendered or at the option of the Lessor on the first 
day of any succeeding month. 


Seconn: In the event of the Lessor’s resuming possession of the 
apartment, either by summary proceedings, action of ejection or other- 
Wise, because of default by the Lessee in the payment of any rent or in 
the payment of any part of the same, or on the expiration of the term 
pursuant to a notice given as provided in Article IJ] hereof upon the 
happening of any event specified in sub-sections (a), (b), (c), (d), (e), 
and (g) of paragraph Fresr of Article IIL, the Lessor may, at its option, 
either (1) relet the apartment for the Lessor’s own account or (2) from 
time to time relet the apartment as the agent of or for the account of 
the Lessee. If the Lessor relets the apartment as the agent of or for the 
account of the Lessee, it shall, after reimbursing itself for its reasonable 
expenses in connection therewith, including a reasonable amount for 
decorations, alterations and repairs in and to the apartment, apply the 
remaining avails of such reletting to the payment of any and all sums 
then due from the Lessee to the Lessor and which woula thereafter have 


19A 


become due from the Lessee under the provisions of this lease if the 

Lessor had not so resumed possession, accouuting to the Li-see at the 

expiration of each of the several terms of such reletting for the surplus, 

ifany. If at any time or from time to time before the expiration of the 

term originally demised hereunder, there shall be a deficiency between 

the avails of such reletting and such sums as would have become due Collection of 
hereunder, the Lessee agrees to pay such deficiency upon demand. If the ay Hae 
Lessee shall at any time sublet the apartment and shall default for a 

period of one month in the payment of any rent, the Lessor may, at its 

option, so long as such default shall continue, demand and receive from 

any subtenant of the Lessee cceupying the apartment the rent due on 

hecoming due from such subtenant to the Lessee, up to an amount suffi- 

cient to pay all sums due from the Lessee to the Lessor, and any such 

paymeut of such rent to the Lessor shall be sufficient payment and «i: 

charge of such subtenant as between such subtenant and the Lessee, to 

the extent of the amount so paid; and any such demand or acceptance 

of rent from any subtenant, or from any assignee hereof, shall not be 

deemed a consent or approval of any sublease or assignment by the 

Lessee. 


THuip: The omission of the Board of Directors of the Lessor, Failure to 
before the expiration of any year of said term, to fix the rent hereunder Fi Rent 
for that or the next year, shall not be deemed a waiver or modification 
in any respect of the covenants or provisions of this lease, or a release 
of the Lessec from the obligation to pay the rent or any instalment 
thereof for that or any subsequent year, provided such rent shall ulti 
ately be fixed. 


Fourtn: The Lessor may from time to time establish such reason- House 
able house rules as its Board of Directors may deem necessary for the 
management and coutrol of the building, and may also from time to time 
alter, amend and repeal such rules, and this lease shall be in all respects 
subject to such rules, which, when a copy thereof has been furnished to 
the Lessee, shall be taken to be part hereof, and the Lessee shall obey 
all such rules and see that they are faithfully observed by the family, 
guests, employees and subtenants of the Lessee, it being understood that 
such rules shall apply to and be binding upon all of the tenauts of the 
building, whether stockholders of the Lessor or not, but that the Lessor 
shall not be responsible to the Lessee for the non-observance or viola 
tion of such rules by any other lessee or person other than employees 
of the Lessor. Without limiting the generality of the foregoing, such 
house rules may regulate and control the use of any roof or terrace 
appurtenant to the apartment, for the installation and maintenance of 
television autennac, or otherwise, and may require the Lessee to keep 
such roof or terrace clean or free from ice, snow or debris. Sueh house 
rules so established by the Board of Directors may be amended from 
lime to time by action of the stockholders at any annual mecting or a 
special meeting called for that purpose. 


Use of 
Premises 


Subletting 


Firvru: The Lessee shell not occupy or use the apartment, or per- 
mit the same or auy part thereof to be occupied or used, for any purpose 
other than as a private dwelling apartment for the Lessee, the farnily 
and servants of the Lessee, except such portions of the buildings as may 
be allocated by the Board of Directors of the Lessor to the use or offices 
or servants’ rooms, and shall not permit or suffer anything to be done 
or kept in the apartment which will increase the rate of fire insurance 
on the building or the contents thereof, or which will interfere with 


the rights of other tenants or annoy such tenants by unreasonable 
noises or otherwise, or which will obstruet the public halls or stairways 
of the building. The Lessee will comply with all the requirements of 


the Board of Health and other governmental authorities and with all 
laws, ordinances, rules and regulations with respect to the apartment; 
and if, by reason of the occupancy or use of the apartment by the 
Lessee, the rate of fire insurance on the building or its contents shail be 
increased, the Lessee shall become personally liable for the additional] 
insurance premiums upon all policies covering the building, and the 
Lessor shall have the right to colleet the same, when charged to the 
Lessor, as additional rent for the apartment. 


! 
\ 
| 


Sixtn: The Lessee shali not sublet the whole or any part of the 
apartment for ay term to any person or persous without the Lessor’: 
written consent, authorized by u resolution of the Board af Directors, o1 
signed by a majority of the directors, or by lessees owning of record at 
least a majority of the capital stock of the Lessor accompanying pro- 
prietary leases then in force. Whenever the Lessee upplies to the Lessor 
for a consent to a subletting, the Lessee shall deliver to the Lessor a 
copy of the sublease to which consent is re tested, which sublease shall 
contain a covenant by the sublessee under such sublease that (1) if the 
term of the sublease exten’. ‘eyond the date of the expiration of the 
term of the within lease and the within lease is not extended, or (2) if 
the Lessor shall resume possession of the apartment by summary pro- 
ceedings or ejectment or other means, or by any termination of this 
lease, pursuant to a notice given, as provided in Article ITI of this lease, 
or (3) if the Lessee shall exercise the option to cancel this proprietary 
lease, as provided in Article 1V of this lease, on a date prior to the 
expiration of the term of such sublease, then in any of such events such 
sublease shall terminate automatically upon the date of termination or 
expiration of this proprietary lease and the sublesse< shall forthwith 
surrender possession of the premises to the Lessor, or, at the option of 
the Lessor, that the sublessee will execute an agreement with the Lessor 
whereby in consideration of the Lessor's agreeing to permit such sub- 
lessee to remain in possession of the apartment until the end of the 
term of such sublease, the sublessee will attorn to the Lessor and will 
pay to the Lessor the rent reserved in such sublease fron: and after the 
date of the expiration or termination of this proprieta. > lease or, if this 
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proprictary lease be terminated under the provisions of Article 1V of 
this lease, then from and after the 31st day of August preceding such 
termination to the expiration of the term of the sublease, and during 
such period perform all the terms and conditions of such sublease. 

Except as provided in Article IV of this lease, the Lessee shall not 
assign this lease, or any interest therein, and no such assignment shall 
take effect us against the Lessor for any purpose, unless and until all of 
the following requirements have been complied with and satisfied: 


1. An instrument of assignment containing a covenant by the 
assignee to perform and comply with all the covenants and conditions of 
this lease to be performed or complied with by the J.essee on and after 
the effective date of said assignment must be executed and acknow] 
edged by the assignee and delivered to the Lessor. 


2. All shares of stock of the Lessor accompanying this lease must 
be transferred to the assignee. 


3. All sums due from the Lessee, together with a sum to be fixed 
by the Board of Directors of the Lessor to cover reasonable legal and 
vther expenses of the Lessor in connection with such assigument and 
trausfer of stock, must be paid to the Lessor. 


t. A written consent to such assignment, authorized by a resolu 
tion of the Board of Directors, or signed by a majority of the directors, 
or by lessees owning of record at least a majority of the capital stock 
of the Lesser accompanying proprietary leases then in force, must be 
delivered to the Lessor. In the event the Lessee should die during 
the term of this lease, then the Board of Directors or the other Lessees 
owning capital stock of the Lessor shall not unreasonably withhold 
the consent provided for in this paragraph to any assignment or 
transfer of the stock and the lease which the Lessee may make in his or 
hier last will and testament, or through the acts of his or her adminis- 
trator or executor, to a financially responsible member of the Lessee’s 
inunediate family; provided, however, that the conditions of this para- 
graph Stxru are complied with. 

Whenever the Lessee shall, under the provisions of this lease, be 
permitted to assign and shall so assign the same, and the assignee shall 
deliver to the Lessor an instrument in writing assuming all of the 
unfulfilleat obligations of the assignor hereunder, the assignor shall 
have no further lability on any of the covenants of this lease to be 
thereafter performed and, upon the making of any assignment of this 
lease, as herein provided and permitted, the same shall, at the option 
and election of the Lessor. he surrendered, and a new lease for the 
remainder of the term of this lease, in the same form, shall in sue.. case 
he entered into between the Lessor and the assignee. 

No excentor, administrator, personal representative or successor 
of the Lessee. or trustee, or receiver of the property of the Lessee, or 
unyone to whom the interest of the Lessee hereunder shall pass by law, 
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shall be entitled to assign this lease, or to sublet the apartment or any 


part thereof, except upon the compliance with the requirements of this 
paragraph Sixen. The character of and restriction upon the occupancy 
of the apartment, and upon assignment of this leave, as hereinbefore 
expressed, restricted and limited, are an especial consideration and 
inducement for the granting of this lease by the Lessor to the Lessee: 
and in the event of a violation by the Lessee of the restrictions and 
covenants herein contained in respect to either subletting or assign- 
ment, this lease may be terminated and shall expire at the option of 
the Lessor as hereinatter provided, and the Lessor may ccase per- 
fyrinance of its covenants coutained in Article I of this lease, and may 
restrain and prevent the oceupancy of the apartment by any one other 
than the Lessce or the family of the Lessee 


Sevexriu: The Lessee shall keep the interior of the apartment 
in good repair, and the Lessor shall not be held answerable for any 
repairs in or to the same except as hereinbefore specifically provided, 
und in case of the refusal or neglect of the Lessee, during ten days after 
notice in writing from the Lessor, to make such repairs or to restore 
the apartment to good condition, such repairs or restoration may be 
made by the Lessor, which shall have the right, by its officers or author- 
ized agents, to enter the apartment for that purpose, and to collect the 
cost of such repairs or restoration as additional rent for the apartment. 
In addition to decorating and keeping the interior of the apartment 
in good repair the Lessee shall be responsible for the maintenance or 
replacement of any ice boxes, refrigerators, stoves or ranges that may 
be in the apartment. 

Kicutu: The Lessee shall not, without first obtaining the written 
consent of the Lessor, make in the apartment, or on any roof or terrace 
appurtenant thereto, any structural alteration or any alteration of the 
water, gas or steam pipes, electrical conduits or plumbing, or, except 
as hereinafter authorized, remove any additions, improvements or fix- 
tures from the apartment. If the Lessee shall heretofore or hereafter 
place in the apartinent at the Lessee’s own expense any additions, im- 
provements or fixtures, such as mantels, lighting fixtures, refrigera- 
tors, cooking ranges, woodwork, pane'ling, ceilings, doors or decora- 
tions, which can he removed without structural alterations, then the 
Lessee shall have the right, prior to the termination of this lease, to 
remove the same at the Lessee’s own expense, provided: (a) that the 
Lessee at the tine of such removal shall not be in default in the pay- 
ment of rent or in the performance of any other provision or condition 
of this lease; (b) that upon any such removal, the Lessee shall gire 
written notice thercof in advanee to the Lessor; (c) that the Lessee 
shall pay the cost of any such removal and shall repair any damage 
resulting therefrom: (d) that the Lessve shall replace and reinstall at 
the Lessee’s own expense any equipment that was in the apartment 
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when the Lessee entered into possession or shall replace and reinstall 
substitutes of a kind and quality customary in building. of this type 
and satisfactory to the Lessor. 


On the expiration of the term hereby granted, or upon a soone: 
termination of this lease, the Lessee shall surrender to the Lessor pos 
session of the apartment with all additions, improver.ents and fixtures 
then included therein except as hereinabove provi wd. 


Nixtu: This lease is and shall be subject +d subordinate to the 
mortgage now a lien upon the land and bui'diug and to any and all 
extensions, modifications, renewals and reptacements thereof and this 

“ase shall be subject and subordinate the lien of any other mortgage 
1 mortgages which shall at any tim aced on the land ind building. 
The Lessee shall at any time, and frou. ume to time, on demand, execute 
any instruments that may be required by any mortgagee, or by the 
Lessor, for the purpose of more formally subjecting this lease to the 
lien of any such mortgage or mortgages, and the duly elected officers, 
for the time being, of | e Lessor are and each of them is hereby irt ev 
ocably appointed the a.corney-in-fact and agent of the Lessee to execute 
the same upon such demand, and the Lessee hereby ratifies any such 
instrument hereafter executed by virtue of the power of attorney hereby 
viVOn. 


Tenxtu: In ease there shall be filed a notice of mechanie’s lien 
azainst the building, for. or purporting to be for, labor or material 
alleged to have been {urnished or delivered at the building or the apart 
ment to or for the Lessee, or anyone claiming under the Lessee, the 
Lessee shall forthwith cause such lien to be discharged by payment, 
bonding or otherwise: and if the Lessee shall fail to cause such lien to 
he discharged withia twenty days after the filing of such notice, the 
Lessor may cause such lien to be discharged by bonding or by paying 
the amount thereof or otherwise, without investigation as to the validity 
thereof or of any offsets or defenses theretu, and shall have the right 
to collect, as additional rent, all amounts so paid and all costs and 
expenses paid or incurred in connection therewith, including reasonable 
ittorneys’ fees and disbursements, together with imterest thereon from 
the tiie or times of payment. 


Mievextu: The Lessee shall always in good faith endeavor to 
observe and promote the co-operative purposes for the accomplishment 
of which the Lessor was incorporated. 
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veLrru: The Lessor and its agents shall be permitted to visit 
wd examine the apartment at any reasonable bour of the day, and 
Kiuicn may euter at any time, when authorized oy the Lessor or the 
i ssor’s agents, to make or facilitate repairs in any part of the building 
aud to remove such portions of the walls, floors and ceilings of the 
apartinent as may be required for the purpose of making such repairs 
but the Lessor shall at its own cost and expense thereafter restore the 
premises to their proy-r and usual condition. If the Lessee shall not 
be personally present to open and permit an entry into the apartment, 
at any time, when for any reason an entry therein shall be necessary 
or permissible hereunder, the Lessor or the Lessor’s agents may forcibly 
enter ihe apartment without rendering the Lessor or such agents liable 
te any claim or cause of action for damages by reason thereof (if dur- 
ing such entry the Lessor shall accord reasonable care to the Lessee’s 
property), and without in any manner affecting the obligations and 
covenants of this lease; and tne right and authority hereby reserved 
do not impose, nor does the Lessor assume hy reason thereof, any 
responsibility or liability whatsoever for the care or supervision of 
the apartment, or any of the pipes, fixtures, appliances or appurtenances 
thereon contained or therewith in any manner connected, except as may 
be herein specifically provided. 


Trirtrentu: The failure of the Lessor to insist, in any one or more 
instances, upon a strict performance of any of the terms, covenants, 
conditions or agreements of this lease, or to exercise any right or option 
herein contained, or to serve any notice, or to institute any action or 
summary proceeding, or otherwise to act as though this lease had ex- 
pired pursuant to the provisions of Article III hereof, shall not be con- 
strued as a waiver, or a relinquishment for the future, of such covenant 
or option or right thereafter to serve notice and to have this lease expire 
under the provisions of said Article II, but such covenant or option 
or right shall continue and remain in full force and effect. The reecipt 
by the Lessor of rent, with knowledge of the breach of any covenant 
hereof, shall not be deemed a waiver of such breach, and no waiver by 
the Lessor of any rvovision hereof shall be deemed to have been made 
unless expressed in writing and signed by an officer of the Lessor pur- 
suant to authority contained in a resolution of its Board of Directors; 
and even though a consent to an assignment hereof, or to any subletting, 
be given, no further assignment or subietting shall be made without 
express consent in writing given as hereinbefore provided. 


Fourteentu: <Any notice by the Lessor to the Lessee shall be 
deemed to be duly given, and any demand by the Lessor upon the Lessee 
shall be deemed to have been duly made, if enclosed in a postpaid en- 
velope addressed to the Lessee at 1125 Fifth Avenue, New York, 28, 
N. ¥., and mailed by registered inail in any general or branch post office ; 
any notice by the Lessee to the Lessor shall be deemed to be duly given 
if in wriang and delivered to an officer of the Lessor, or mailed by 
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registered mail addressed to the Lessor or its agent at 1125 Fifth 
Avenue, New York 28, N. Y. 


Firizentu: If the Lessee shall at any time be in default here- 
under, or if the Lessor shall institute an action or summary proceeding 
against the Lessee based upon such default, the Lessee will reimburse 
the Lessor for the expense of attorneys’ fees and disbursements thereby 
incurred by the Lessor, so far as the same are reasonable in amount, 
and the Lessor shall have the right to collect the same as additional 
rent. 


SixteeNtTH: The Lessor shall not be liable for any failure of heat, 
water supply, electric current, telephone or elevator service or other 
service to be supplied by the Lessor hereunder, or for injury or damage 
to person or property caused by the elements or by another tenant or 
person in the building, or resulting from steam, gas, electricity, water, 
rain or snow which may ieak or flow from any part of the building, or 
from any of its pipes, drains, conduits, radiators, boilers, tanks, appli 
anees or equipment, or from any other place, unless caused or due to 
the negligence of the Lessor. The Lessor shall not be liable for inter- 
ference with light or other incorporaeal hereditaments by anybody other 
thas the Lessor. The Lessor shall not be responsible for any damage to 
any  utomobile or other vehicle left in the care of any employe of the 
Lessor by the Lessee, and the Lessee hereby agrees to hold the Lessor 
harmless frou any lability arising from any injury to person or prop- 
erty caused by or with such automobile or other vehicle while in the 
care of such employee. The Lessor shall not be responsible for any 
package or article left with or entrusted to any employee of the Lessor, 
or for the loss of any property by theft or otherwise. If the Lessor shal! 
hefore, during or after the term of this lease, furnish to the Lessee any 
storage space, use of laundry or any other facility outside of the apart- 
ment, the same shall be furnished gratuitously by the Lessor, and if 
any person shall use the same, such use shall be entirely at the risk of 
such person, and the Lessor shall not be liable for any loss of property 
thereon, or for any damage or injury whatever to person or property 
therein or in connection therewith. No dimimution or abatement c° 
rent, or other compensation, shall be claimed or allowed for in 
venience or discomfort arising from the making of repairs or imp: 
ments to the building or to its appliances, or from any space taken vu 
colply with any law, ordinance or order of a governmental authority. 


ARTICLE III 


LY Is HEREBY MUTUALLY AGREED AS FOLLOWS: 


Mins: If upon, or at any time after, the happening of any of 
the events mentioned in subdivisions (a) to (i) inclusive of this para- 
eraph Finsr, the Lessor shall give to the Lessee a notice stating that 
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the term hereof will expire on a date at least twenty days thereafter, 
this lease shall expire on the date so fixed in such notice, and all right, 
title and interest of the Lessee hereunder shall wholly cease and expire, 
it being the intention of the parties hereto to create hereby a conditional 
limitation, and thereupon the Lessor shall have the right to re-enter the 
apartment and to remove all persons and personal property therefrom, 
either by summary dispossess proceedings, or by any suitable action 
or proceeding at law or in equity, or by force or otherwise, and to 
repossess the apartment in its former estate as if this lease had not 
been made, and no liability whatsoever shal! attach to the Lessor by 
reason of the exercise of the right of re-entry, re-possession and re- 
moval herein granted and reserved. 


(a) If at any time during the term of this lease the Lessee or his 
executors, administrators or legal represeutatives shall cease to be the 
owner of all of the shares of stock which are hereinbefore stated to be 
owned by the Lessee and allocated to this lease, or if this lease shall pass 
or be assigned to anyone who is not then the owner of ail of said shares. 


(b) If (1) the Lessee hereof shall be declared a bankrupt under the 
laws of the United States or adjudicated insolvent or take the benefit 
of any insolvency act; or (2) a receiver or trustee of the property of 
such Lessee shall be appointed by any Court; or (3) the Lessee hereof 
shall make « general assignment for the benefit of creditors; or (4) any 
of the shares of said stock owned by such Lessee shall be duly levied 
upon under Court process; or (5) this lease or any of the shares of said 
stock owned by such Lessee shall be pledged except with the consent of 
the Board of Directors of the Lessor. 


(c) If at any time there be an assignment of this lease, or any sub- 
letting hereunder, without full compliance with the requirements of 
paragraph Srxtu of Article If hereof. 


(d) If the Lessee shall be in default for a period of two months 
in the payment of any rent or additional rent or of any instalment 
thereof, hereinbefore provided for. 


(e) If the Lessee shall default in the performance of any covenant 
or provision hereof, other than the covenant to pay rent, for thirty 
days after written notice of such default shall have been given by 
the Lessor. 


(f) If the lessees owning of record two-thirds or more of the 
capital stock of the Lessor accompanying proprietary leases then in 
force and being two-thirds in number of such lessees shall, not less than 
four months hefore the intended date of termination, determine to 
terminate all proprietary leases on May 31, 1953, or on any May 3] 
thereafter. Such determination shall he evideneed by a written notice 
to the Lessor, executed by such lessees, expressing such determination 
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or by their vote in favor of such termination taken at a meeting of 
stockholders duly called for the purpose. Upon the receipt of such 
notice or the casting of such vote the Lessor will immediately give to the 
holders of all proprietary leases then in force the notice required by 
paragraph Iinsr of this Article III to terminate all proprictary leases 
in accordance with such determination. 


(x) If at any time the Lessor shall determine, upon the affirmative 
vote of two-thirds or more in interest of the holders of record of the 
capital stock of the Lessor accompanying proprietary leases then in 
foree, at a meeting of such stockholders duly called to take action on the 
subject. that because of objectionable conduct on the part of the Lessee, 
or of a person dwelling in or visiting the apartment, the tenancy of the 
Lessee is undesirable. Repeatedly to violate or disregard the rules and 
reculations hereunto attached or hereafter established in accordance 
vith the provisions of this lease, or to permit or tolerate a person of 
dissolute, loose or immoral character to enter or remain in the building 
or the apartment, shall be deemed to be objectionable conduct. 


(hh) If at any time the building or a cubstantial portion thereof 
shall be taken by condemnation proceedings. 


(i) If at any time the Lessor shall determine, upon the affirmative 
vote of the holders of record of two-thirds or more of the capital stock 
of the Lessor accompanying proprietary leases then in foree, at a 
stockholders’ meeting duly called for that purpose, to sell the entire 
property of Lessor above described, in which event this lease and all 
right, title, interest and estate of the Lessee shall terminate at the time 
fixed pursuant to such vote for the consummation of the sale of said 
property, not less than sixty days after the date of such meeting; and 
the Lessee shall then surrender this lease and said premises so as to 
enable Lessor to deliver good title to any purchaser of said property, 
free and clear of any estate or interest of such Lessee. 


Seconp: The Lessee hereby expressly waives any and all right 
of redemption in case the Lessee shall be dispossessed by judgment 
or Warrant of any court or judge; the words ‘‘enter’’, ‘‘re-enter’’ and 
‘re-entry’ as used in this lease are not restricted to their technical 
legal meaning: and in the event of a breach or threatened breach by 
the Lessee of any of the eovenanuts or provisions hereof, the Lessor 
shall have the right of injunction, and the right to invoke any remedy 
allowed at law or in equity, as if re-entry, summary proceedings and 
other remedies were not herein provided for. 


Timo: Upon the termination of this lease under the provisions 
of sululivisions (a), (bh), (e), (dc), (e), or (g) of paragraph Firsr of 
this Article, the Lessee shall remain hable as provided in paragraph 
Secoxp of Article LLof this lease. Upon the termination of this lease 
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under the provisions of subdivisions (f), (h) and (i) of paragraph 
l'insy of this Article, or upon the expiration of this lease the Lessee 
shall be and remain liable to pay all rent, additional rent and other 
charges due or accrued aud to perform all covenants and agreements of 
the Lessee up to the date of such termination, and on or before such 
termination the Lessee shall vaca'e the apartment and remove there- 
from all property of the Lessee which upon such termination does not 
become the property of the Less: » under the provisions of paragraph 
Kichtru of Article If hereof and surrender possession of the apartment 
to the Lessor or its assigns, and upon demand of the Lessor or its 
assigns shall exeeute, acknowledge and deliver to the Lessor or its 
assigns any instrument which may reasonably be required for surren- 
dering all estate and interest of the Lessee in the apartment, or in the 
building of which it is a part. 


Mourrit: Upou the termination of this lease under the subdivisions 
(a), (b), (c), (d), (e) or (g) of paragraph Finsr of this Article, the 
Lessee shall surrender to the corporation his certificate or certificates 
for the shares of stock of the corporation owned by the Lessee and 
allocated to the apartment. Whether or not said certificate or certifi- 
cates are surrendered, the Lessor may issue a new proprietary lease 
on the apartment and issue a new stock certificate for the shares of 
stock of the Lessor owned by the Lessee and allocated thereto. The 
Lessor may apply the proceeds received for the issuance of such stock 
towards the payment of the Lessee’s indebtedness hereunder, ineluding 
interest, attorneys’ fees and other expenses incurred by the Lessor 
and if the proceeds are suflicient to pay the same the Lessor shall pay 
over any surplus to the Lessee, but if insufficient the Lessee shall remain 
liable for the balance of the indebtedness. Upon the issuance of any 
such new proprietary lease and stock certificate, the Lessee’s continu- 
ing liability hereunder shall cease and the Lessee shell only be liable 
for rent and expenses accrued to that time. 


ARTICLE IV 
[rv i$ FURTHER MUTUALLY AGREED AS FOLLOWS: 


First: ‘This lease may be cancelled by the Lessee on May 31, 1953, 
or on any May 31 thereafter, upon complying with all the provisions of 
this Article [V. Irrevocable written notice of intention to cancel must 
be served by the Lessee upon the Lessor on or before November 1 in 
the calendar year preeeding the calendar year in which such cancella- 
tion is to occur. At the time of the service of such notice of intention 
to cancel there must be deposited with the Lessor by the Lessee: 


(a) a proper assignment of Lessee’s counterpart of this 
lease whereby the full and absolute right, tithe and interest in and 
to this lease is assigned as the Lessor may direct, as of April 
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30th of the year of cancellation, free from all subleases, liens, 
enemnbrances and charges whatsoever ; 


(b) the Lessee’s certificate for the shares of stock of the 
Lessor which accompany this lease, duly stamped and endorsed 
in blank for transfer ; 


(ec) a written statement setting forth in detail those addi- 
tions, improvements and fixtures, such as mantels, lighting fix 
tures, refrigerators, cooking ranges, woodwork, panelling, ceil 
ings, doors and decorations, placed in the apartment at the 
Lessee’s expense which the Lessee has, under the terms of this 
lease, the right to remove, and which the Lessee desires to remove. 


Srcoxp: In the event of giving such notice of intention to cancel, 
the Lessee shall: 


(1) subject to the limitation and conditions embodied in para- 
graph Exaurn of Article Il hereof, replace all mantels, lighting 
fixtures, refrigerators, cooking ranges, woodwork (other than 
panelling), ceilings, doors, or other fixtures removed hy the 
Lessee, with others of a kind and quality customary in buildings 
of this type, and pay the cost of such replacement; and 


(2) pay the cost of repairing any damage resulting from the 
removal by the Lessee of any panelling or other additions, im- 
provements or fixtures, the cost of replacing which is not required 
to be paid by the Lessee. 


Tinmp: All additions, improvements and fixtures which are remov- 
able under the terms of this lease and which are enumerated in the 
statement made as provided in subdivision (c) of paragraph Finst of 
this Article 1V, shall be removed by the Lessee prior to the JOth day of 
April next preceding the 31st day of May named in the notice of election 
to cancel as the date for the cancellation of this lease, and on or before 
said 30th day of April the Lessee shall deliver possession of the apart- 
ment to the Lessor free from all subleases, liens, encumbrances or other 
charges and remove therefrom all property of the Lessee which upon 
such cancellation does not become the property of the Lessor under 
the provisions of paragraph Eiurnx of Article I] hereof and pay to 
the Lessor (a) all rent, additional rent and other charges which shall 
he payable under this lease up to and including the 31st of May sue- 
ceeding such 30th day of April, and (b) the amounts due under sub- 
division (2) of paragraph Srconp of this Article TV. The requirements 
for delivery of possession to the Lessor shail be waived if pursuant 
to the provisions of paragraph Sixre of Article TL of this lease, the 
Lessor shall have on or before April 30th entered into an agreement 
with any sublessee whereby said sublessece is permitted by the Lessor 
to remain in possession of the apartment. 
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hovrrics The Lessor amd its agents may show the apartment to 
prospective or suceceding tenants at any time and from time to time 
after the giving of notice of the Lessee’s intention to eancel this lease 
as in this Article LV provided, and after the 30th day of April next 
succeeding the date on which such notice of intention to cancel is given, 
the J.essor and its agents, entployees and tenants may enter the apart 
ment, occupy the same, and make such alterations, additions and repairs 
therein as the Lessor may deem necessary or desirable without diminu- 
tion or abatement of the rent due hereunder. 


Mievis Pf the Lessee shall have done the things and made the pay 
ments at the times, im the amounts and in the manner required by this 
Article LV, then upon the Stst day of May named in the notice of 
intention to cancel as the date for the cancelation of this lease, this 
lease shall be caneclled and all rights, duties and obligations of the 
parties hereunder shall cease, terminate and expire as of said 31st day 
of May, and said shares of stock of 94th Strect and Fifth Avenue 
Corporation shall become the absolute property of the Lessor, provided, 
however, that the Lessee shall not be released or discharged from any 
indebtedness owing from the Lessee to the Lessor on said last men- 
tioned date, and provided further, that if the Lessee shall fail to do any 
of the things or inake any of the payments at the times, in the amounts 
and in the manner required by this Article 1V, the Lessor shall have the 
option (1) of returning to the Lessee this lease, the certificate of stock 
and other documents deposited, and the sums paid by the Lessee under 
this Article IV, other than any sum paid as rent under this lease or 
as the cost of repairing any damage resulting from the removal by the 
Lessee of additions, improvements or fixtures, and thereupon the Lessee 
shall be deemed to have withdrawn the notice of intention to eance] 
this lease, or (2) of treating this lease as cancelled as of the 3lst day 
of May named in the notice of intention to cancel as the date for the 
cancellation of such lease, and bringing such proceedings and actions 
as if deems best to enforee the covenants of the Lessee in this Article 
LV contained and to colleet from the Lessee the payments which the 
Lessee is required to make under this Article LV, together with reason- 
able counsel fees and costs. 


ARTICLE V 
[IT IS FURTHER MUTUALLY AGREED AS FOLLOWS: 


imsr: The shares of stock of the Lessor held by the Lessee and 
allocated to the apartment have been acquired and are owned subject 
to the following conditions agreed upon with the Lessor and with each 
of the other proprictary lessees for their mutual benefit: 


(1) The shares represented by each eertifieate are transferable 
only as an entirety; 
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(2) Neither the Lessee nor the Lessee’s personal representatives 
shall sell or transfer said shares except to the Lessor, or to an assignee 
of this lease after compliance with all of the provisions of paragraph 
Sixt of Article II of this lease relating to assignments. 


Srcoxp: All proprietary leases of apartments in the building 
hereafter executed shall be in the form of this lease except with respect 
to statements as to number of shares of stock owned by Lessee and 
proposed use and occupancy by Lessee. The Lessor will not make or 
consent to any change or alteration in the terms or conditions of any 
proprictary lease which shall have been executed by the Lessor (as 
distinet from the house rules) unless such change or alteration shall 
he made pursuant to the affirmative vote taken at a meeting called for 
that purpose by lessees owning at least two-thirds in amount of the 
Lessor’s capital stock then owned by all lessees undér proprietary 
leases then in force and effect. 


Timp: The references herein to the Lessor shall be deemed to 
inelude its successors and assigns, and the references herein to the 
|.exsee or to a stockholder of the Lessor shall be deemed to include the 
executors, administrators, legal representatives, legatees, distributees 
and assius of the Lessee or of such stockholder; and the covenants 
herein contained shall apply to, bind and enure to the benefit of the 
Lessor and its successors and assigns, and the Lessee and the executors 
and administrators, legal representatives, legatees and assigns of the 
Lessee, except as hereinbefore stated. 


Focetit: It is mutually agreed by and between Lessor and Lessee 
that the respective parties hereto shall and they hereby do waive trial 
hy jury to any action, proceeding or counterclaim brought by either of 
the parties hereto against the other on any matters whatsoever arising 
out of or in any way connected with this lease, the Lessee’s use or 
vecupancy of the demised premises, or any claim of damage resulting 
from any act or omission of the parties in any way connected with 
this lease or the demised premises. 


Kirra: The marginal headings of the several paragraphs of this 
lease shall not be deemed a part of this lease. 


Ix Wirxess Wuerror, the Lessor has caused its corporate seal to 
be hereto affixed and this instrument to be signed by its President, 
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and the Lessee has executed this instrument under seal, the day and 
year first above written. 


94ru Srreet anp FirruH Avenvur Corporation 
Ly, osor. 


As to Lessee. 


StaTe or New York, | 
County or New York, §” 


‘\ e- 


On the ‘day of January , in the year 1968 , before 
ine personally appeared CHARLES A. WYMAN , to me known, 
who being by me duly sworn, did depose and say that he resides at 
1125 Fifth Avenue ; that he is the President of 


Y4ru Street anp Firra Avenue Corporation, the corporation described 
in and which executed the foregoing instrument; that he knows the seal 
of said corporation; that the seal affixed to said instrument is such 
corporate seal; that it was so affixed by order of the Board of Directors 
of said corporation, and that he signed his name thereto by like order. 


‘’ $A / R ALE 


fir Ar 


Srate oF New York, 
County oF New York, 


- 


On the 15th day of January, in the year 1968 , before 
"ae personally appeared STEPHEN S. GIRARD , to me 
personally known and known to me to be the individual described 
in and who executed the foregoing instrument, and duly acknowledged 
to me that he exccuted the-same. 
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Exhibit B Annexed to Complaint 


Agreement 
“Wein 
ay Of Jdanmesy, 
by and between STEPHEN hereinafter referred to as 
the "Husband") and BARBAR RARD (hereinafter referred to 


as the “Wife”™). 


WHEREAS, the partie’ were married on the 20th 


day of July, 1963, in the City and State of New York, and 
ever since that time have been and now are Husband and 


and 


issue of the marriage, 
to wit: NICOLE GIRARI af) n the 25th day of July, 1966 


(hereina . >ferre > as the “Child”); and 


WHEREAS, in consequence of disputes and irrecon- 
differences, the parties have heretofore separated 


now living separate and apart; and 


WHEREAS, the parties are desirous of confirming 
their separation and making arrangements in connection there- 
with and desire that this Agreement which is entered into 
after due and considered deliberation shall be and constitute 
an agreement of separation between them with respect to the 


settlement of their respective property rights, the support, 
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maintenance and education of the Child and as to all other 
rights and obligations arising from said marriage relation- 


ship. 


NOW, THEREFORE, in consideration of the mutual 


romises and covenants hereinafter set forth, the parties 
p 


agree as follows: 


Le The parties shall continue to live separate 
and apart. Each shall be free from interference and control, 
direct or indirect, by the other, as fully as though un- 
mMariracd. Each may reside at such place or places as he 
or she may elect and may, for his or her separate use and 


benefit, engage in any employment, business cx« profession 


which he or s may choose. 


y parties shall not molest o« interfere with 
each other, r shall either of them compel or attempt to 
compel the other to cohabit or dwell with him or her, by 


any means whatsoever. 


3. In consideration of the Wife waiving any and 
all rights to the receipt of alimony, the Husband agrees, 


upon the execution of this Agreement: 


(a) to transfer to her the complete ownership 


. 
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title and control in and to the marital residence known 

5 Fifth Avenue, New York, New York, by transferring 

Stock of 94th Street and 
Avenue Corporation, which stock carries with it the 
and ownership of said residence, and the privilege 

lease, dated January 10, 1968, 
ose shall be assigned to the Wife and delivered 


or her attorney upon the execution of this Agreement, 


relinquishes 


of Ais Tight, > and erest in and to all the 


furniture, 

fixtures and appurtenances, books and works 

other items f personé property located in the marital 
residence known as 25 Fifth Avenue, New York, except 
he Husband's artic) -s of personal effects, such as 


athletic trophies anc ems Of personal clothin 


jewelry. 


4. The Husband shall, during his lifetime, pay to 
the Wife for the support, maintenance and education of the 
Child, the sum of $500.00 per month, in advance, commencing 


with the lst day of-tenuary, 1973, until such time as 


MAY 
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Child marries, attains the age of twenty-one 


emancipated or dies, whichever event first occurs 


. 


5. In addition thereto, the Husband 
agrees to pay for any extraordinar 
for the Child, but in the event of such extraordi 
or dental expense, the Wife shall first consult 
Husband in the selection of a physician and obt 
thereto, which consent the Husband agrees not to unré 
withhold. In the event of an emergency, the Husband's 


need not be obtained. 


shall have custody of 


} ~ ~+ ;-ar _— “r ole 
hts of visitation by he Husband: 


(a) The Husband shall have the 
~hild with him, away from the home o 
weekends in each month, commencin 


8:00 P.M. on Sunday. 


(b) For two evenings a week, away from 
of the Wife, during the weeks in which the Husband do 
have his weekend visitation rights as hereinabove provided 
from 5:00 P.M. to 8:00 P.M. The Husband shall notify the 


Wife forty-eight (48) hours in advance of the evenings in 


which he desires to have the child with him. 
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(c) For the month of August, each year, away 


from the home of the Wife. 
(d) Alternating Christmas and Easter Holidays, 
away from the home of the Wife, commencing with Easter, 1973. 
7. If for any r*ason the Husband does not desire or 
is unable to exercise his rights of visitation, as hereinabove 
provided, he shall so notify the Wife forty-eight (48) hours in 


advance of the time provided for his weekend rights of visitation; 


- 


twenty-four (24) hours in advance of his daily visitation rights 
and two weeks in advance of the longer periods’ provijed for 
herein. 

8. Nothing herein contained shall be construed as 
an obligation or duty on ‘ne part »f the Husband to accept 
custody and exercise his visitation rights with respect to the 
Child at the time and for the periods herein indicated. If 
the Husband cannot exercise his rights hereunder for any reason 
whatsoever, it shall not be deemed that he has waived any or 
ail such rights or future rights. 

9. The Wife and the Husband are presently living 
in the City of London located in the United Kingdom. If, for 
any reason, either of them changes his or her residence to 
another country, then the Husband's rights of visitation shall 
be as follows: 


(a) For the month of August, each year, and for 


which is to be mutually agreed upon by Husband and Wife 
one additional monti/during the winter, each year, away from the 


home of the Wife; 
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(b) For the Christmas and Easter vacations, 


away from the home of the Wife; 


(c) For a maximum of six (6) days in any one 
month, away from the home of the Wife, if the Husband visits 
the country in which the Wife is residing. However, the 


Husband agrees that he must give the Wife fourteen (14) days' 


notice of his arrival. Any and all visitation with the child, 
pursuant to this agreement, exercised by the Father, shall re- , 
7 quire the Father's presence with the child at all timesor the pfasenca 
wane Laren we Mapgee- ff 42 vent tof any serious illness of the 
if 


ean { Child, the Wife shall advise the Husband with respect to said 


\ illness and afford the Husband a reasonable opportunity to 
the Child during the period of such illness. In the 
. of any serious illness of the Child while with the Hus- 
the Husband shall advise the Wife with respect to said 
illness and afford the Wife a reasonable opportunity to visit 
the Child during the period of such illness. A serious illness 
is one which confines the Child to bed for more than a three 


day period. 


11. Excopt as herein otherwise provided, the Wife 
represents and warrants that she has not heretofore incurred 
or contracted, and covenants that she will not at any time 
hereafter incur or contract any debt, charge or liability 
whatsoever for which the Husband, his legal representatives 


his estate shall be or may become liable. 
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12. Except as herein to the contrary specifically 


provided and except for any cause of action for divorce, the 
parties mutually remise, release and forever discharge each 
other from any and all actions, suits, debts, claims, demands 
and obligations whatsoever, both in law and in equity, which 
either of them ever had, now has, or may hereafter have against 
the other upon or by reason of any matter. cause or thing up to 
the date of the execytion of this Agreement, it being the inten- 
tion of the parties that henceforth there shall be, as between ’ 
them, only such rights and obligations as are specifically pro- 


vided in this Agreement. 


ide ‘a) The parties have heretofore filed joint 
federal and New York State and New York City “ncome tax returns. 
The husband represents and warrants to the Wife that he has 
heretofore paid all taxes due on such returns; that he does 
not owe any interest or penalties with respecr to such returns; 
and that no tax deficiency proceeding is pending or threatened 
against him thereon. If the Husband shall file any amended 
income tax return or any amended federal gift tax return, if 
any, or claim for tax refund for any year that the parties 
filed a joint or combined income tax return, and if the Wife 
shall fail or refuse, within 30 days after request by notice, 
to sign any such amended return or refund claim, the Hus .- 4 


is authorized for the Wife and in her name, place and steai, 
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to execute and file the amended tax return or refund claim. 


(b) The Wife agrees to cooperate with the 
Husband to the extent lawfully permitted in respect of any 
and all controversies as to the amount of such taxes, including 
the contest of any such taxes in dispute, claims for deficiency 
thereof on the part of any government, claims for refund on the 
part of the parties hereto, litigation pertaining thereto, and 
shall, upon the Husband's request, promptly deliver to him or 
his counsel, all data in her possession or subject to her control 
necessary, appropriate or desirable in the opinion of counsel 
to the Husband in the defense of such claims for defense or 
his prosecution of any such claims for refund. In the case of 
any refunds of ‘such taxes, the Wife agrees that the proceeds of 
such refunds shall be the sole, separate property of the Huskand 
and that she will promptly endorse to the order of the Husband 
all checks for refunds; execute and deliver such other documents 
as may be appropriate to vest such proceeds in the Husband and 
in all other respects will join in the execution of all ‘ail 
documents, bills of complaint, settlement agreements and other 
papers which the Husband may lawfully request pertaining to 


such income tax and gift tax matters. 


(c) In case of any deficiency for federal, state 


or city income taxes, under any returns filed jointly by the 
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Husband and Wife or any sole act of the Husband, the Husband 
shall be solely liable for the same, as well as any interest 
or penalties that may be imposed upon such deficiency; the 

Husband shall indemnify and hold the Wife harmless for such 
assessments, interest and/or penalties and the Husband shall 


promptly reimburse the Wife therefor. 


14. The parties acknowledge and represent that the 
sum of Forty Thousand ($40,000.00) Dollars was loaned to them 
by Mr. Cy Girard, the father of the Husband, and said sum was 
used towards the purchase of the marital residence and 
furnishings contained therein. The Wife agrees that upon 
the sale or contingencies hereinafter more specifically 
set forth in relation to the marital residence and 
furnishings contained therein, that from the eink needs 
received, she shall pay to the Husband the first monies 
received Up to the sum of Forty Thousand ($40,000.00) Dollars 
without interest thereon, which sums the Husband agrees to 
hold in a special trust account for the benefit of the Child, 
for educational and emergency contingencies, as the Husband, 


in his sole discretion, shall determine. 


(a) The Wife agrees that she shall not borrow 


he 


“. 
~ 


Sc 
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against, pledge, dispose of, or otherwise encumber the 
shares of stock of the marital residence and the personal 
property located therein except by a bona fide sale, and 
when same is sold, she shall pay to the Husband the first 
monies received up to the sum of Forty Thousand ($40,000.00) 
Dollars, without interest, from the proceeds of any sale, 
which sum the Husband agrees to place in a special trust 
account for the Child as hereinabove set forth. 

(b) The Wife further agrees that in the event 
she, by subletting or assignment, derives income from the 
marital residence and/or the furnishings contained therein, 
that she shall, after the payment of the monthly maintenance 
for the apartment, pay any and all additional sums received 
to the Husband, up to the sum of Forty Thousand ($40,000.00) 
Dollars, which sums the Husband agrees to place in a special 
trust account for the Child, as hereinabove set forth. Upon 
said delivery of the Forty Thousand ($40,000.00) Dollars to 
the Husband, Mr. Cy Girard agrees to deliver his release to 
the Wife for any and all sums that might be due him. 

(c) In the event the parties are divorced and 
the Wife remarries, and the Wife thereafter resides in said 
apartment for any period in excess of six months then and 
in that event, the Wife will either pay and deliver to the 


Husband the sum of Forty Thousand ($40,000.00) Dollars to be 


=~16= 
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placed by the Husband in trust for the Child as hereinabove 


set forth, or the Wife shall transfer ownership of the apart- 


ment back to the Husband. 


15. The parties acknowledge and represent that 

Mr. Martin Gutmacher, the father of the Wife, loaned to them 

the sum of approximately Sixteen Thousand ($16,000.00) Dollars, 
which sum was used to purchase securities known as City Invest- 
ing Company. Both parties acknowledge that the stock is in th 
possession of Mr. Martin Gutmacher, and upon the execution of 
this Agreement, the Husband shall deliver his stock power to 
Martin Guttmacher and Martin and Rose Gutmacher will deliver their 


general releases to the Husband. 


16. The Husband hereby releases and indemnifies the 
Wife from any and all obligations in and to any loans which 
have been secured from the sister cf the Husband and personal 


mutual friends. 


17. The Husband shall have the right to claim the 


Child as a dependent on the filing of his income tax returns. 


18. It is expressly agreed and understood that the 
Wife shall do nothing to cause the Child to be known by or 
use any other names for any purpose whatsoever than the name 


she presently has and as it appears herein. 


19. In the event that the Husband defaults with 


-10a- 
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respect to any payment of allowance or with respect to 
any other obligation under this Agreement, and said default 


is not remedied within thirty days after the sending of a 


written notice by registered mail to €h@™fusband 


specifying said default, the Husband shall be liable and 
responsible to pay to the Wife such reasonable attorneys’ 
fees and disbursements which the Wife may incur in en- 
forcing this Agreement and effectuating payment. The 
Husband agrees that the Wife may, in a single action, sue 
for any payments in default and the amount of said 


attorneys' fees and disbursements. 


20. In the event that either party hereto shall 
at any time bring an action for divorce against the other 
in any state, territory’ or possession in the United State 
of eee tals or in any foreign country, this Agreement shall 
be presented to the Court upon the trial or hearing of such 
action so that the terms and provisions thereof may be made 
known to and approved by the Ccurt, and the parties agree 
that if a final decree or judgment of divorce is rendered 
in favor of the plaintiff in such action, the same shall not 
affect, discharge, limit or enlarge the obligations of either 
of the parties he-eto, and such Agreement shall be incorporated 
into the decree or judgment of such Court. Notwithstanding 
any such incorporation and the rights which may accrue thereby, 
this Agreement shall survive the decree or judgment and 


continue in full force and effect. 
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21, The Husband and the Wife each hereby waives, 
relinguishes and renounces any and all right to share in the 
estate of the other after his or her death as the case may be, 
whether the on2 so dying takes testate or intestate. However, 
neither party waives the right to take a devise or legacy 
given under the \.ill of the other. Esch hereby waives and re- 
nounces any and ail right to take against the will of the other 
conferred by the Estates, Powers and Trusts Law of New York or 
any like statute or enactment in any other state or jurisdiction 

cept as set forth in this Agreement. The parties further agree 
and covenant that each will permit any will or testament of 
the other to be duly probated and will also allow letters 
testamentary or letters of atidniacession, as the case may be, 
to be taken or received by such person or persons as would be 
entitled thereto had the survivor of them predeceased the one 


first dying. 


22. Each party shall, at any time, and from time 
to time hereafter, take any and all steps and execute, acknow- 
ledge and deliver to the other party any and all instruments 
and assurances that the other party may reasonably require or 
find convenient, expedient or business-like for the purpose 


of giving full force and effect to the provisions of this 


Agreement. 


’ ~— 


~~, 
; 
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23. Both parties agree that in the event there are 


: , , ff <a 
any monies to be paid to either the Husband and! the Wife as 


a result of their joint Astrglogical business venture, said 


monies shall be equally divided between the Husband and: the 


Wife. It was always the intention of both the Husband and 


the Wife to share in the profits of said joint venture. 
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24. Each party hereto acknowledges that each of 


them is making this Agreement of his or her own free will and 
volition, and acknowledges that no coercion, force, pressure, 
fraud, or undue influence has been used against either party 


in the making of this agreement, either by the other party to 


this Agreement or by any other person or persons. 


25. The parties hereto declare that they have 
read this Agreement; that the Wife has independent legal advice 
by cousel of her own selection, to wit: William London, Esq., 
and that the effect, legal, financial and practical of this 
Agreement, in each and every tespect, has been fully and fairly 
explained to the Wife by such counsel so chosen by her. The 
Wife acknowledges that she is fully familiar with the condition 
and prospects of the Husband and each of the parties acknowledges 
that no representations have been made to induce either of them 
to sign this Agreement and each of the parties hereto expressly 
acknowledges roar other that it is a fair agreement, freely 
made by them and that they have incorporated herein their entire 
agreement and nothing extrinsic to this Agreement shall have any 


force or effect whatsoever. 


The Wife expressly recognizes and acknowledges 


that the provisions herein contained for her benefit are accept- 


able, satisfactory, reasonable and adequate, 
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26. In the event the Husband and Wife are residing 
in the same country and if the Husband has remarried, then and 
in that event, if the Wife leaves said country on vacation for 
more than seven consecutive days, the Child, if not taken by 


the Wife on said vacation, shall spend said vacation time with 


the Husband for the period that the Wife is out of the country. 


27. The Wife agrees and undertakes to assume all 
liabilities w’th reference to the maintenance and costs of the 
marital residence located at 1125 Fifth Avenue, New York City, 
past, present and future, and agrees to indemnify and hold the 


Husband harmless from any and all claims for said maintenance 


or costs of running said apartment, past, present and future. 


28. This Agreement shall be construed in accordance 
Wit cine ] A ts State oz jew York entirx lv independ at 
of the forum where it may come up for construction o¢ enforce- 
ment. if a court of competent jurisdiction holds a portion of 


this Aqreement invalid, the remainder shall not be affected 


thereby and shall continue in full force and effect. 


29. Upon the execution of this Agreement, the Husband 


shall pay to William London, Esq., the attorney representing 


oo 
oad 
pe 
7 
”_ 
a 


ife herein, the sum of $2,500.00, which sum shall be in 


full payment, settl.-ent and satisfaction of his services on 


-14- 
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behalf of the Wife and in complete release of any and all 


claims the Wife may have for counsel fees. 


30.- This Agreement and all of the provisions here- 
ider shall inure to the benefit of and shall be binding upon 
the parties, their heirs, executors, administrators, personal 


representatives and assigns. 


31. No modification, rescission or amendment to 
this Agreement shall be effective unless in writing and signed 


by the parties hereto. 


IN WITNESS WHEREOF, the parties have hereunto set 


their hands and seals the day and year hereinabove written. 


hat ee, 
ee inked Le FLA Avr 
Stephen Girard 
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STATE OF NEW YORK 
SS. 3 


—eo — 


COUNTY OF 


On the TRird day of Famwesy, 1973, before me tie 
personally came STEPHEN GIRARD, to me known and known 


tc me to be the individual described in and who executed 


the foregoing instrument and acknowledged to me that 


executed the same. 


~ 
ATE OF NEW YORK ) 
f Fue ae $$. 3: 
COUNTY OF /,/, Vit: ) 
fe 
On 4 ans day of -January, 1973. before me 


personally came BARBARA GIRARD, to me known and known 
to me to be the individual described in and who executed 
the foregoing instrument and acknowledged to me that 


she executed the same. 


: M , ] 
Oun¥ Public, s0-, LONDON 
a. Im py Y. Ny ate of Kew ine 5 
Pies } *75 ue 
iD 30 
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Judgment of Divorce 


t a Trial Term, Part V-A of the 
upreme Court of the State of 
ew York, held in the County of 
ew York jucated at 6O Cantre 
treet, City of New 


{ : 
/ 4 dz fGr A 9 
fi “4 Cay of - Fae Citar 3 ers 2 


J 
x 
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PR re MT. 
AON. Gerald Mazur 
Special Referee 


Plaintiff, 


: tad=x # 33515/7 


Ww 


com” - - ~ ~ Ad rm] ' : 
STEPHEN GIRARD, s hater ( “32122 
f ~~ 
erendant. : 
in@ ajove entitled action, having been crougnt for a 


jucoment of divorce in favor of ¢ 


acerendant by reason of tne cruel 


JIE STee vy ace? ae Ss yh Hae ney = fF me 
riled herein and the time to answ 


cSus2 havin sean duly called on 

CALENOAR et Trial Term Par -A Oo 
~ 

4 \ 

. a Reale at eral ahs hole 

os ema Be fe 4 AS'DIaIMNCIFP SY a 


= + y= rf - . > J +5 
OF thts praceeding; the defeadart 
? . - 4 - - 7 | a 7 
megueest ang ta.tiasay having been 
99 ..t 5 og te . - 2 = 

Pe Ms at -¥ Fi ea CemMIesF > 197 , §2t! 


ne plaintiff aaainst rhea 
ene tanumen treatment of che 


Ff ay the deferdant, the defendant having been duly 
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rk with 2 surmons beariag 


J 


r ~~ ¢* | aye ta 
er naving «xptred, and this 
at et ae + rT eT 
the Urea ios JE Pat REMON EAL 


F this court at the Septamber 


taken in open court on tha 


isfactorily proving th- = Je- 


the court having hr 


Jj H bina 


F of fered and having made a decision in 


writing stating separately the facts found and the conclusions 


Q 
« 
ie) 
| 
3 
O 
er 
i?) 
> 
Y 
“Ty 
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ian D. London, Esq., attorney for 


Ar Sy 


RVERED, ADSUOGED AND DECRE 


judgment tnet the marriag2 heretorore existing batween the 


~ wens 4 on ~ + } 7 Tf be — 
cruel and inhuman treatment of the piaintiff by the defendant, 
Ae pis pier: 
ang 3% ts rurtner 
SRIERED, AGJUOGES AND DECREED that the separation ayjree- 
ment between the plaintiff and dcsfeadant dated May 3, 1973 be 
incorpcrated into this Judgment but not be merged herein, and 
pig. erie eal 
it is further 
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Notice of Motion to Dismiss Complaint 


UNITED STATES DISTRICT COUR? \\ 
SOUTHERN DISTRICT OF NEW YORK AE ‘ 


ii oes sees ae a abla Gk ek gcse Sp alaaciaeeaarems tascam ais as cei ripe Sane x 
A 2BAR IRAR P $ 
Plaintiff, : 75 Civ. 646(RJW) 
NOTICE OF MOTION 
-against- $ TO DISMISS COMPLAINT 
AND AVENUE : 
LiwRENCE WILKINSON, peepee, > Re 
en 
STOOKEY and THOMAS E. MURRAY, : Tyee "SS uv, 
li rien 
-) - 3 + , 
Defendants. : 
wen 20 
\ 
-—-—— SS Se Se SS SS RR ee ee ee ee ee ee ee ee eee eee ee ee x \\ 
\ S ~ ; 
. D OF N- 
S eel 
P] TAKE NOTICE that upon the annexed affidavit of 
rtin I. Shelton, sworn to on March 18, 1975, the exhibits 
reto ann and the complaint herein, the undersigned will 
move this Court, at the United States Court House, Foley Square, 
New York, New York, Room 906, on the lst day of April, 1975, at 
’ 4 bs ’ 


2:15 P.M., or as soon thereafter as counsel can be heard, for an 


order pursuant to Rule 12(b) of the Federal Rules of Civil 
Procedure uismissing tt action on the ground that the complaint 


fails to state a claim upon which relief can be granted, or in 
he alternative granting summary judgment to defendants pursuant 
to Rule 56 of the Federal Rules of Civil Procedure, together with 


such other and further relief as to the Court may seem just and 


a 
ia) 


Yours, etc. 


SHEA GOULD CLIMENKO KRAMER & Ci 3EY 


the Firm 
orneys for Defendants 
330 Madison Avenue 
New York, New York 10017 
TO: BALLON, STOLL & ITZLER, ESQS. 
Attorneys for Plaintiff 


1180 Avenue of tne Americas 
New York, New York 10036 
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Statement Pursuant tc General Rule 9(g) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


on ns Scene ep tah es pecorino tne eh ov eh lca sien ein a eraser x 
BARBARA GIRARD, $ 
Plaintiff, : 75 Civ. 646(RIW) 
~against- 3 
94TH STRE T AND FIFTH AVENUE 
CORPORATION, LAWRENCE WILKINSON, 
JOHN H. STOOKEY and THOMAS E. MURRAY, 
Defendants. 3 
re Ah Sab on Sieh aap ts ash cl ent ST Se as acim ws abs Gevsa os ign hs same x 


STATEMENT PURSUANT TG 
GENERAL RULE 9(g) 

Defendants contend that there is no genuine issue as 
to the following material facts: 

1. Plaintiff herein brought an action against 
defendant 94th Street and Fifth Avenue Corporation in the Supreme 
Court of the State of New York, County of New York, on or about 
August 14, 1973. 

2. Copies of the pleadings in that action are annexed 
to the affidavit of Martin I. Shelton as Fxhibits A and B. 

3. A copy of the Supreme Court, County of New York 
opinion in that action is annexed to the affidavit of Martin I. 
Shelton as Exhibit C. 

4. A copy of the judgment of the Supreme Court, 

County of New York is annexed to the affidavit of Martin I Shelton 
as Exhibit D. 

5. Plaintiff appealed from said judgment to the 

Supreme Court, Appellate Division, First Judicial Department 


and the judgment appealed from was unanimously affirmed by order 


dated November 26, 1974. 


O8 A 


6. Plaintiff subsequently sought leave to appeal to 
the Court of Appeals of the State of New York and said motion 
was denied by order of said Court on January 9, 1975. 


Dated: New York, New York 
March 18, 1975 


SHEA GOULD CLIMENKO KRAMER & CASEY 


r of the Firm 
Attorneys for Defendants 
330 Madison Avenue 

New York, New York 10017 


ae 
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Affidavit of Martin I. Shelton in Support of Motion 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


i pase alc scene gn on toes Sab akcktes ln avited U'outelan esces seo caucus x 
BARBARA GIRARD, $ 

Plaintiff, : 75 Civ. 646(RJW) 

~against- : AFFIDAVIT 

94TH STREET AND FIFTH AVENUE $ 
CORPORATION, LAWRENCE WILKINSON, 
JOHN H. STOOKEY and THOMAS E, MURRAY, : 

Defendants. 3 
ts ies oi pelle inst ig da edn Wh ta a eg x 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ‘ neo 

MARTIN I. SHELTON, being duly sworn, deposes and says; 

1. I ama member of the firm of Shea Gould Climenko 
Kramer & Casey, attorneys for defendants and submit this 
affidavit in support of the within motion. 

2. On or about August 14, 1973, plaintiff commenced 
an action against 94th Street and Fifth Avenue Corporation, one 
of the defendants herein. A copy of the summons and complaint 
is annexed hereto as Exhibit A. A copy of the answer to said 
complaint is annexed hereto as Exhibit B. 

3. Plaintiff herein subsequently moved in that action 
to remove a hold over proceeding which defendant 94th Street 
and Fifth Avenue Corporation had brought in the Civil Court of 
the State of New York, County of New York, in which plaintiff 


herein wag named as an under’:enant, and to consolidate said 


action with the action described in Paragraph 2 hereof. Defendant 


94th Street and Fifth Avenue Corporation cross-moved for summary 


BOA 


judgment and these motions came on to be heard in the Supreme 


‘Court of the State of New York, County of New York. 


4. On July 8, 1974, the Court granted the motion for 
summary judgment and denied the motion for removal and consolida- 
tion. A copy of the court's decision is annexed hereto as 
Exhibit C. Subsequently, a judgment was entered in said action, 
a copy of which is annexed hereto as Exhibit D. 

5. Plaintiff herein appealed from the judgment to the 
Appellate Division, First Judicial Department and by order dated 
November 26, 1974, the judgment appealed from was unanimously 
affirmed. Plaintiff subsequently sought leave to appeal from 


said affirmance to the Court of Appeals of the State of New York 


and said motion was denied by order of said court on January 9, 


1975. 

6. The hold-over proceeding is still »ending in the 
Civil Court of the State of New York, County of New York, and is 
scheduled for trial on March 26, 1975. Plaintiff herein has made 
a motion in that action seeking to stay the trial thereof because 
of the institution of this action in this court. 

7. Your deponent respectfully submits that the action 


in this court should be dismissed on well established principles 


of res judicata. 


Sworn to before me this 


18th day of March, 1975. 


spues iia Mii 
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Exhibit A Annexed to Affidavit of Martin I. Shelton 


Summons 


EXHIBIT A - SUMMONS AND COMPLAINT IN SUPREME COURT 
ACTION 


C 104 —Summnas without Notice, Blank Court. «71 COPrmGanT 1978 BY JULIUS BLUMBERG, INC.. LAW Biarxw PL miswean 
Personal Service. BO EXCHANGE PLACE Ar BROAOWAY, New-Yor«x 


eusan surge PUTTS ot a TTP Cee te 
SULREMS COURD OF Tis Giecr 


Index No. 
_ COUSTY CF hw YORK 


Plaintiff designates 
ARA CIPARL, New Yorn 
County as the place of trial 


The basis of the venue is 


Mefenuant's princival 


Plaintiff a xs rire 
Plsce of Lusiness 


against 


Su 
STREET ANY PIPTH AVENLT ee 
eh T P50 | ° ee : 
RATIARG. Plaintifé resides at 

1125 Fitta PAvense 
Defendant 


County of N 


ew Yor. 
To the above named Defendant 


tau are hereby Sumiitoned to answer the complaint in this action and to serve 
a copy of your answer, or, if the complaint is not served with this summons, to serve a notice of 
appearance, on the Plainti*’s Attorney(s) within 2 days after the service of this summons, exclusive 
of the day of service (or ». ithin 30 days after the service is complete if this summons is not personally 
dejivered to you within the State of New York); and in case of your failure to appear or answer, judg- 
ment will be taken against you by default for the relief demanded in the complaint. 


Dated, 


“- + 


BOK SES. « OW Zeer WILLING: DBD. LOEnc,; 
August Li, 1973 Attorney(3 for Plaintiff 


Office and Post Office Avdress 


545 Fifth Avenue 
aw Yoruw, WeY. FO6GL7 
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Exhibit A Annexed to Affidavit of Martin I. Shelton 


Complaint 


SUPREME COUR: OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


one ween eee mew enema mene aa eaescnaaaen xX 
BARBARA GIRARD, 
Plaintiff, 
-agalnst- “Se COMPLAINT 
94th STREET AND FIFTH AVENUE CORP,,_ : Index Neo. 
Defendant. 
OP ewes een Cowen wewnecccsweennanncacscunce X 


Plaintiff, by her attorwey, Willlam D. London, as 


and for her complaint against the defendant, alleges: 


FIRST: Plaintiff is, and at all times herelnafter 


mentioned, a resident of New York County, New York. 


SECOND: Upon information and belief, that at aJl 
times herein mentioned, defendant was and still is a domestic 
corporation organized under and by virtue of the laws of the 


State of New York. 


THIRD; That on or about the 10th day of January, 
1968, plaintiff's husband, Stephen S. Girard, purchased 497 
shares of the capital stock of defendant corporation (attached 
hereto as Exhibit "A"), The purchase of said stock by plain- 
tiff's husband entitled plaintiff's husband to receive the 
proprietary lease (attached hereto as Exhibit "B") relating ‘to 


said apartment. 


FOURTH; That on or about the l0th day of January, 
1968, plaintiff, her husband and their child moved into the 
aforementioned apartment wi.-h as of satd date, became plein- 


tiff's marital residence. 


| 
| 
{: 
iF 
| 
| 
| 
| 
| 
| 
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a Action 
FIFTH: That on the 3rd day of May, 1973, ptaintiff 


and her husband, Stephen S. Girard, entered into a separation 
agreement. Pursuant to paragraph 3'a) of the separation agree- 
ment, plaintiff's husband transferred to plaintiff the complcte 
ownership title and control in and to the 497 shares of the 


~ 


capital stock of «2fendant corporztion. Said transfer of 


stock carrles with It the privilege cr receiving the proprietary 


lease relat!?..g to sald apartment. 


SIXTH: That on the 30th day of July, 1973, plaintiff 
inst~:cted her attorney to de.and that the 497 shares of the 
capital stock of defendant corporation be transferred from 
Stephen Girard to plaintiff and that said transfer be registered 
on the books of defendant corporation. A copy of plaintiff's 
attorney's letter addressed to defendant is attached hereto as 


exhibit "Cc". 


SEVENTH: That on or about the 8th day of August, 
1973, plaintiff's attorney recelved a letter from defendant's 
attorney. Said letter stated that the Board of Directors of 
defendant corporation had una:'mously rejecced plaintiff's 
demand to transfer the 497 shares of the capital stock of de- 
fendant corporation from plaintiff's husband, Stephen Girard to 
his wife, Barbara Girard. A copy of said letter is attached 
hereto as Exhibit "D". Said letter offers no reason for the 
defendant corporation's rejection of the requested transfer of 
stock from plaintiff's husband to plaintiff. The rejection by 
defendant corporation to transfer the aforesaid stock is an 
arbitrary, capricious and unreasonable determination that will 
prejudice plaintiff by having the effect of depriving plaintiff 


of fb oinership of the marital residence. 


° 


Plaintiff accepted 
OF SA ® 


—— ee ee 
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Exhibit A - Summons and Complaint IA Supreme Court 29 
Action 
the transfer of the aforementioned stock in lieu of all her 


rights to receive alimony from her husband. 


EIGHTH: That defendant corporatior's refusal to 
transfer as of record on the books of defendant corporation the 
aforementioned stock to plaintiff and Its refusal to consent to 
the assignment of the proprietary tease to plaintiff is a plan 
by defendant corporation that is intended to deprive plaintiff 
of the ownership of said stock and the benefits which derive 


therefrom. 


NINTH: That the acts of the Board of Directors of 


defendant corporation in arbitrarily refusing to transfer the 


aforesaid stock as of record on the books of defendant cor- 


—_—— 


poration from plaintiff's husband to plaintiff Is a breach of 
the proprietary lease agreement and the representations relating 
to the transfer of the stock contalned therein which was entered 
into between the plaintiff's husband and defendant on January 
10, 1968. Sald acts of the Board of Directors of defendant 
corporation have placed plaintiff in jeopardy of losing a 


substantial asset that was glven to plaintiff from her husband 


on May 3, 1973 in consideration of plaintiff walving all of her 


_ rights to receive alimony from her husband. 


TENTH: That the present market value of the subject 
cooperative apartment, together with the improvements made by 
plaintiff and her husband is in excess of $300,000.00 and unless 
defendant corporation transfers the aforementioned stock as of 
record on the books of defendant corporation and consents to 
the assignment of the proprietary lease of the subject apartment, 


plaintiff will suffer irreparable harm by the loss of an asset 


CSA 
Exhibit A =- Summons and Complaint in Supreme Court 30 
Action 
ELEVENTH: That there Is no reason at law for 
defendant corporation's refusal to transfer the aforementioned 
stock and consent to the assignment of che preertetery lease 


‘ron plaintiff's ‘husband ‘to plaintiff. 


WHEREFORE, plaintiff requests the court to declare 
the legal rights, relations and duties of the parties with 
respect to the following matters: 

(a) that defendant corporation's refusal to 
transfer the stock of defendant corporation from Stephen S. 
Girard to Barbara Girard is arbitrary, caprictous and unreason- 
able; 


(b) that defendant corporation's refusal to 


consent to the assignment of the proprietary lease of the subject 


apartment is arbitrary, capricious and unreasonable; and 
(c) that defendant has no right or power to 
(1) reject plaintiff's justified demand 
to transfer the 497 shares of tn capital stock of 
defendant corporation from Stephen S. Girard to 
Barbara Girard; and 
(2) refuse to consent to the assignment 
of che proprietary lease of the subject apartment 
from Stephen S. Girard to Barbara Girard; 

(d) That defendant corporation transfer as of 
record on the books of defendant corporation the 497 shares of 
the capital stock of defendant corr-ration; and 

(e) That defendant corporation consent to the 
assignmen. of the proprietary lease from Stephen S. Girard to 
Barbara Girard relating to the fourth flour ivartment located at 


1125 Fifth Avenue, New York, New York. 
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Exhibit A - Summons and Complaint In Supreme Court 


Action 


and for such other and further relief as the Court may deem 


just and proper, 


this action. 


together with the costs and disbursements of 


WILLIAM D. LONDON 
Attorney for Plaintiff 
545 Fifth Avenue 

New York, N.Y, 10017 
(212) 972-9335 
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Exhibit B Annexed to Complaint 
Proprietary Lease 


Shown herein on pages 12A to 33A 
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' 3, 94th: Street ‘and’ Fifth Avenue Corporation’ ee 
-* 9925 Fifth Avenue... : Pree rye eae ; 

New York, N.Y... - - esc ehgede : 
na pias tae . @'s. © Res Sth Floor apartment located” =e 
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: P ore ube ee tie? oie Oe wit. 8 eens Steshen S. Girard ase 
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I rearessivt irs. Barbara Girard who ; puatae 23 at 1125 Fifth Ms while EO) 
Avenue, New ‘York, N.Vs .t am attorney-in-fact for sald 3 <e 


7°, Barbara Glirard-in ‘connection with the 497. shares of the 
“ caaltas stock of S4th Street and Fifth Avenue Corporation. 
- S$atd stock .carrles with it the privilege of receiving the =: 
Ba sth least ‘relating to seid ceogerative apa rtm2nt. fee 


On Hay 3; 1973, He. Stepbhn Gtrar rd and my client, Garbara 
_ Glrard, entered. into a separation agreem2nt wherein Mrs. Girard © 

became the ownsr.of sald 497 shards ot the capital stack of thae-~ 
cooperative corporation. fam in possessien of the duly cxecu- =! 

/ ted stock certificate #51, duly esi ma to my. client, Carbara: ‘>. 
Glrard. “At this time I demand that sald stock-be transferred ee © 
from Stephen Girard to Barbara Girard end that said transfer ‘ 

. +08 registered on the books of _the: corpora eight oe 3) =: 
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EXHIBIT D = ANNEXED TO COMPLAINT - LETTER OF DEFEN ‘NT! 
ATTORNEY 


M.S.& 1.S.iSAACS 


CAQLE ADOSESS 
MISAeCS NEW Yow 
a NEW YORK,N.Y. 10017 
TELEPHONE 
SS™MAN 
(212) OREGON 8-47.47 


August 7, 1973 


545 Fifth Avenue 
lew York, N. Y. 10017 


Re: 94tn Street and Fifth Avenue Corp. 
v. Stephen Girard 
1125 Fifth Avenue 


Fourth Floor Apartment 


Dear Sir: 


tter of July 30, 1973 referring to the 
o 94 


above,addressed 94th Street and Fifth Avenue Corpora- 
tion,was referred to the Board of Directors of that cor- 


poration who, at a meeting held last night, unanimously 
rejected your demand that the stock owned by Stephen Girard 
be transferred of record to your client. 


‘ 
1s appurtenant. 


cs Robert - Wagner, 
Albert Ashforth & Co. 
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Answer 


SUPREME COURT OP THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


LLL LL AS EP OY OS OS ON GP SE > OD SS OP OPED Om 08 ow a ee = Oe Oe 8 Oe x 
BARBARA GIRARD, 

Plaintiff 

~acgainst- 
ANSWER 

94th STREET and F -FTH AVENUS 
CORPORATION, 

Defendanc 
FLL ES A Ey TS ne cee ee ee ee x 


Defendant, for its answer to the complaint 
herein, alleges: 

1. Denies knowledge or i, ‘orma: «in 
sufficient to form a belief as to the allega.io..s contained 
in paragraph FIRST. 

2. Denies each and every allegation 
contained in paragraph FOURTH. 

3. Denies knowledge or information 
sufficient: to form a belief as to the allegation that 
plaintiff and Stephen S. Girard entered into a separation 
agreement, and on information ad belief denies each and 
every other allegation contained in paragraph FIFTH. 

4. 1ies knowledge or information 
sufficient to form a belief as to the allegations contained 
ir paragraph SIXTH except admits receipt of plaintiff's 
attorney's letter datod July 30, 1973. 

5. Denies each and every allegation 
contained in paragraph SEVENTH except admits that defendant's 
attorney sent a letter to plaintiff's attorney, dated 
August 7, 1973, a copy of which is annexed to ths complaint 
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| 
Exhibit B - Answer 2A 58 
| 6. Denies each and every allegation 
| contained in paragraph EIGHTH except admits that defendant 
' 
| refused to transfer the stock cn its records and refused 
to consent to the assignment of the proprietary lease. 
7. Denies each and every allegation 
contained in paragraphs NINTN, TENTH and ELEVENTH. 
WHEREFORE, defendant demands judgment 
dismissing the complaint, together with the costs of this 
\ action, 
| Yours, etc., 
M.S. & I.S. ISAACS 
f Attorneys for Defendant 
Office & P.O. Address 
475 Pifth Avenue 
New York, N.Y. 


Telephone No. 679-4747 
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Exhibit C Annexed to Affidavit of Martin I. Shelton 
Order and Judgment Appealed From 


AS a Special ‘erm, Part J, O€ the 
Supreme Court of than State of New York, 
held in and for the County of New York, 
at the Courthouse thereof, 60 Centre 
Street, New Yorr. New York, on the 

- Aa day of July 1974. 


YP RE SE wo: © De . | 
B 5g Pathe ie ST : \ Ste 
EON. SAMUEL A. SPIEGEL, rf O° .0ST oO ..0y 
Oe Z a ae > 
Justice. :-. 
Sd a at, Ce is; 
a ea ge ee a ee a ae ee ae es, Waren 
BARBARA GIRARD, Index No. | 
ar 15173773 | 
Plaintiff, 
: ‘ACTION NO. 1 
-against-— Sao ee j 
947TH STREET AND FIFTH AVENUE | 
CORPORATION, | 
} 
Defendant. 
SA yg NR em i a ip ae ak Mi 
CIVIL COURT OF TIE CITY OF REW YORK 
COUNTY OF NEY YORK 
| 
TR ee ig eh ee ree, Se fuer eae Ae a eee es eed : 
i 
S47 STRELT AMIN MEET AVFEMUE j 
CORPORATION, 1125 Fifth Avenue, Index No. L & 
New York, New York 10028, 22055, 74..~—— 
Petitioner ACTION NO. es 
(Landlord) 
i 
~aygainst- : 
‘ 
STEPHEN S. GIRARD 
Pourth Floor Apartment 
1125 Fifth Avenue : 
New York, New York 10028 ‘ 
Respondent 
(Tenant) 
. Ex(t1Br7 “c** 
> = . 
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Order and Judgment Appealed From 


BABPALA GTRARPD 

Fourth Floor Anartment 
1125 Fifth Avenue 

New York, Now York 19028 


Respondent 


(Occupant- 
Undertenant) 


The plaintiff having moved this Court by Order to 


Show Cause dated March 22, 1974, for an order consolidating 


action No. 2 with action No. 1 and@ the defendant in action No. ] 


; and the petitioner in action No. 2 by Cross-Noticec Of Motion 


dated March 21, 1974, having moved for Summary judgment in 
action Nos.l and Mo. 2 in the event the motion for consolidation 


was granted and for summary judgment in action No. 1 in the event 


| Said motion for consolidation was denied, and said motions having 


‘'come on to be heard on March 29, 1974; 


, rar SCM E BY feos lope Gees 
NOW, upon reading and filing the Order to Show Cause, dated 


i March 22, 1974, the affidavit of Kenneth S. Knigin, sworn to the 


2lst day of March, 1974, and the exhibits annexed thereto, in 
Support of the Order to Show Cause; and the Notice of Cross-Motion ! 
dated March 21, 1974, and the affidavit of Robert A. Wagner, sworn 


to the z6th day of March, 1574, in Support of said Cross-Motion 


ee ee ee we 


(and the affidavit of Martin I. Shelton, sworn to the 28th day of 


; March, 1974, in fucther support of the Cross-Motion and ir i 


Order and Judgment Appealed From 


opposition to plaintiff's motion; and the affirmation of Kenneth 


S. Knigin, dated March 28, 1974, in opposition to defendant's 
Cross-Motion and in support of plaintiff's motion fo- consolida- 
tion; and Keaneth S. Knigin, Esq., having appeared in Suppoct of 


the plaintiff's motion and in opposition to clefendant's Cross- 


£ ~ 


t 


Motion and Martin I. Shelton, Esc , having appeared in Support of 
the Cross-Motion and in opposition to plaintiff's motion and due 
deliberation having been had thereon and the Court having render- 


ed its decision, 


NOW, On motion of SHEA GOUL') CLIMENKO & KRAMER, attorneys 


for defendant in Action No. 1 and Trial Counsel for petitioner in 


ORDERED, that defendant's motion for a summary judgment 
in action No. 1 be and the same is in all respects granted; and 


it is further 


ORDERED that plaintif£'s motion for removal and the 
consolidation of action No. 2 with action No. 1 be, and the same 


1s denied, as academic; and it . Further 


ORDERED that the stay contained in the order to show 
eause dated March 22, 1974 be, and the same hereby is vacated 


and set aside; and it is further 


Oraer and Judgment Appealed From 


ORDERED, ADJUDGED and DECREED, that the defendant have 
judgment against the plaintiff dismissing the complaint herein 
and that the rights of the parties are declared to be as fol- 


lows: 


Le That the defendant has the right or power to reject 
plaintiff's demand to transfer the 497 shares of capital stock | 
of the defendant corporation from Stephen S. Girard to Barbara 
Girard and that the defendant has the right or power to refuse to 
consent to the assignment of the proprietary lease of the aoart- 


ment on the fourth Floor of 1125 Fifth Avenue, New York, New York, 


from Stephen S. Girard to Barbara Girard. 


2. that the defendant corporation has the right or 


power to refuse to transfer, as of record, sm the books of th¢ 


said corporation the 497 shares of stock cf defendant corpora- 


a 


tion. 

3. That defendant corporation has the right or power 
to refuse to consent to the assignmen- of the proprietary lease 
from Stephen G. Girard to Barbara Girard of the fourth floor 


t 
‘ 
: 
Apartment at 1125 Fifth Avenue, New York, New York 10028; and | 
4 


4, That the defendant corporation's refusal to trauns- 


‘fer the stock of defendant corporation from Stephen S.Girard to 


‘Barbara Girard and to consent to the assignment of the propcietary ; 


Order 2nd Judgment Appealed From 


' lease of the apartment located on the fourth floor of 1125 Fifth 


!Avenue, New York, New Yor as authorized by and consistent with 


the terms of said proprietary lease; and it is further 


ORDERED, ADJVOGED and DECKERD that the defendant have 
] 
‘judgment against the plaintiff for the sum of $50. ee , costs, 


j 
} 


} 
| 
! 
| 
| 


as taxed by the Clerk and that the defendant have ecution 


'. 
! 

|| therefor. : Ai ee 
i! 


i “ ora 

FILES 
cVUL 30-174 | ENTER, 
Wt! Yon 


Pa ky a. oy we ‘ 
0 MKS CFS7.'L 


| Plaintiff's Address: 
1125 Fifth Avenue 
New York, New York 


|| Defendant's Address: 
i 1125 Fifth Avenue 
' New York, New York 
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Opinion of Spiegel, J. 
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BARBARA GIRARD, tory \ 
Plaintiff, \ sn qahed har 
kn leX No. 


‘» iG 


~against- 15173/73 
94TH STREET AND FIFTH AVENUE ACTION NO. 1 
CORPORATION, ae re oe 
Defendant. 
ee eae ee ee ee ore ee ee ee ey 
CIVIL COURT : NEW YORK COUNTY 
eR Oe ee. Oe Oe & 0: Rs ae ae ae ae " 
Ae AA x 
94TIi STREET AND FIFTH AVENUE 
CORPORATION, 1125 Pifth Avenue, 
New York, New York 100238, 
Petitione 
(Landlorée i 
Index No. 
-against- L&T 22096/74 
STEPHEN S. GIRARD ACTION NO. 2 
Fourth Floor Apartment 
1125 rifth Avenue 
New York, New York 1°92, 
Respondent | 
(tenant) 
BARBARA GIRARD 
Fourth Floor Apartment 
1125 Fifth Aveswue 
wucu York, New York 10028, 
Respondent 
(Occupant- 
Undertenant) . 
oe 2 e® @ @© @ @ @ @& @ — _ — = — — _— — — x 


SPIEGEL, J.: 


This is a motion by plaintiff in Action No. 1 for the 
removal of Action No. 2 from the Civil Court to this Court for 
the purpose of joint trial with Action No. 1. The dofendané 
cross moves for summary judgment in Action No. 1 if consoli:t.:tion 
ig not granted and, additionally, if co..solidation is grantel for 


judgment as demanded in the petition in Action iio. 2, Giswissing 


the counterclaim th-rein. 


i! 
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wees & 8 Me Oe Const Orme Splitsunt ul tne COUrr BeEIOW: 


The plaintiff “in Action No. 1, pending in this Coart, 


| is the intended transferee of shares of the capital stock of the 


; defendant, a cooperative apartment corporation, as vell as the 


! 


intended assignee of the proprietary lease to the cooperative 
apartment which was issued in connection with the stock certifi- 
cate. Although plaintiff resided in the apartment with her 
husband, the stock and related lease were originally held by the 
husband. Pursvant to a separation agreement an attempt was made 


_ to transfer the stock and lwase to the plaintiff-wite without first 


‘ having obtained the written consent of the corporation. Subse- 


quently, the Board of Directors refused to consent to the assign- | 


_ment of the lease and rejected the demand by the plaintiff to 


transfer the stock on its books tw the plaintiff. | 


In. Action No. 1, the plaintiff seeks a declaration that 


the refusals by the corporation were arbitrary, capricious and | 


unreasonable, as well as equitable relief compelling the defendant 
corporation to transfer the stock on its books to the plaintiff 
and to consei.t to the assignment of the proprietary lease. 

Action No. 2 is a summary proceeding in the Civil Court 
which was subsequently brought by the cooperative apartment corpor- 
ation as Petitioner against the tenant-lusband and the occupant 
(undertenant)-wife, as Respondents, seeking possession of the 
premises and eviction of the Respondents by reason of the termina- 
tion of the proprietary lease allegedly occasioned by its un- 
authorized assignment ard the failure to pay rent (maintenance). 

The Court finds that there are no issues of fact in 
Action No. 1 presently pending in this Court. Plaintiff contends 
thai. the assignment by her hushand tq her of the shares in the 
proprietary lease was valid and thus that the corporation had no 
right to refuse the consent to the assignment. ‘This contention 
is without merit in view of the clear terms of the proprictary 


lezssa. 


+ 


< 
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‘Short Form Order and Memorandum Opinion of the Court Below 
The lease contains the typical provisions prohibiting 


' the assignment of the lease without the consent of the corpora- 
tion and permitting the termination of the lease on notice if 
the tenant is in default ‘tn payment of rent for more than two 
months or assigns the lease or transfers the shares of the 
corporation allocated to the apartment without the corporation’; 
approval. Such a provision in a proprietary iease of 4 coopera- 
tive apartment, which prohibits occupancy of the apartuwent or 


assignment of the lease, without the consent of the corporation 


is enforceable. (Penthouse Properties, Inc. v. 1158 Firth Avem 


mong Inc., 256 App. Div. 685: Weisner v. 791 Park Avenue Corp., 6 N :! 
2d 425.) 

Thus, it is clear that the cooperative apartment corp. 
tion had the right to refuse to consent to the transfer of th- 
lease to plaintiff for any reason deemed satisfactory to it 
(except, of course, those prohibited by Civil Rights Laws). The 
are no valid issues raised in the plaintiff's papers that would 
warrant a denial of defendant's motion. Accordingly, the 
defendant's motion for summary judgment in Action No. 1 is 
granted. 

Since summary relief tas been granted in the action 


pending here, the plaintiff's motion for removal and consolida- 


tion of Action No. 2 from the Civil Court to this Court is deni 
as academic, 


Settle order. 


Dated: July % , 1974. 


STATE OF NEW YORK 


2 epee 
COUNTY OF NEW YORK ) 


JAMES H. SCHUYLER , being dulv sworn, 


deposes and says: that deponent is in the employ of SHEA 


GOULD CLIMENKO KRAMFR & CASEY, attornevs for Defendant 


herein, is over 18 veare Of age, is not a party to this 


action, and resides at 205 West End Avenue, N.Y., N.Y. 10023 


mn the 18thday of March , 1975, deponent 


Notice of Motion, Statement, 


served the within Affidavit and Memorandum on 


Ballon, Stoll & Itzler , Esq(s)., attornev(s) 


for the Plaintiff in the within entitled action, 


by depositing a true and correct copy of the same, properly 


enclosed in a postpaid wrapper in the official depository 


maintained and exclusively controlled by the United States 


Government at 330 Madison Avenue, New York, New York 10017 


that being the post office address of the attornevs for 


Defendants , directed to said attorneyv(s) for 


Plaintiff at Ne. 1180 Avenue of the 


Americas, New York, New York 10036 , that being the address 


designated by £kimk (them) for that purpose. 


usa Ae Gal. 
JAMES H. SCHU ER 


Sworn to before me this 


4 day of March ’ 1975. 
. > — 


we 3 
te - 


Qualified in 
Expires 
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Affidavit of Howard D. Ressler in Opposition» Motion pe, 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BARBARA GIRARD, 
75 Civ. 646 (RJW) 
Plaintiff, 
-against- 
94TH STREET AND FIFTH AVENUE AFFIDAVIT IN OPPOSITION 
CORPORATION, LAWRENCE WILKINSON, 
JOHN H. STOOKEY and THOMAS E. MURRAY, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


HOWARD D. RESSLER, being duly sworn, deposes 


1. I am associated with the firm of BALLON, STOLL 
& ITZLER, attorneys for the plaintiff, and submit this affidavit 
in opposition to plaintiff's motion for an order pursuant to 
Ruie 12...) of the Federat Rules of Civil Procedure dismissing 
this action, or in the alternative granting summary judgment 
to defendants pursuant to Rule 56 of the Federal Rules of 


Civil Procedure. 


2. Defendant's motion seeks to dismiss plaintiff's 
complaint on the theory that the within action is barred by 


established principles of res judicata and collateral estoppel. 


3. Significantly, defendants’ memorandum of law 


in support of the motion takes no cognizance of certain 
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recent decisions rendered both by this Court and the United 
States Court of appeals for the Second Circuit. Those 
decisions, as more fully hereinafter set forth in plaintiff's 
memorandum of law in opposition to the motion, categorically 
State that actions brought in the federal forum arising 

under civil rights statutes and involving issues of procedural 
due process are supplementary to actions brought in the state 
courts and, consequently, are not vulnerable =o attack on a 


res judicata or collateral estoppel theory. 


4. Although defendants’ memorandum of law attempts 
to raise the inference that the plaintiff may have previously 
litigated her civil rights in the courts of the State of 
New York, the fact remains that prior to the commencement 
of this action plaintiff never raised, pleaded or submitted 
proof in conneciion with such issues. The point is graphically 
proved by reference to the New York Supreme Court decision 
involving this same plaintiff and corporate defendant. 
(defendants' memorandum of law in support of motion at page 7): 

"Thus, it is clear that the cooperative 
apartment corporation had the right to 
refuse to consent to the transfer of the 


lease to plaintiff for any reason deemed 
satisfactory to it (except, of course 
those prohibited by Civil Rights Laws). 
There are no valid issues raised in the 
ricintiff's papers that would warrant 

a -enial of defendants' motion." 
(emphasis supplied) 


S4A 


It is marifest, therefore, that the only written memorandum 
decision rendered in connection with prior litigations 
between the parties in the courts cf the State of New York 
was based on the grounds that the landlord corporation had, 
as a matter of law, a right to refuse to consent to the 
lease-stock transfer which assigned ownership of the subject 
premises to the plaintiff. No issves with respect to 


plaintiff's civil rights were ever raised. 


5. Of pe-hsos even greater significance is the 
fact that defendants‘ motion never con: conts the gravamen 
of plaintiff's complifit, that is, that defendants' conspired 
to deprive this plaintiff of her civil rights and procedural 
due pocess of law in that defe.dants' never afforded plaintiff 
an opvortunity to be heard, never apprised her, orally or 
in writing, of the reasc ‘or their actions, and summarily 
determined tc deprive plaintiff of her rights, title and 
interest “a the subject premises solely for the reason that 


plaintiff is a woman. 


6. Accordingly, as defendants' legal arguments 
based on principles of res judicata and collateral estoppel 
do not bar the bringing of plaintiff's claim, and as serious 
issues of fact exist as to defendants’ conspiracy to deprive 
the plaintiff of her civil rights and procedural due process 


of law,your deponent respectfully submits that defendants' 


S54 


motion seeking an order pursuant to Rule 12(0) of the 
Feder‘al Rules of Civil Procedure dismissing this action, 

or in the alternative granting summary judgment to de‘ endants 
pursuant to Rule 56 of the Federal Rules c. Civil vrocedure, 


should in all respects be denied. 


Sworn to before me this 
Ltt lod 2. ttsaelee 


DS Gai of March, 1975. HOWA‘: °. RESSLER 


Cc 
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RHOTA FE' LMAN 
NOTARY Ptult * af cw York 
H+; ~ 
Qutitiad in Cesare County 
Com: n Exe 25 Mans 30, 976 


FREDERICK E M. BALLON 
ARTHUP L. STOLL 
RONALO S.!ITZLER 
KENNETH S. KNIGIN 
ALGERT M KAUFMAN 
BURTON O. STRUMPF 
OAVIO NAOLER 
STEPHEN 8 SCHNEER 
HERBERT BERNSTEIN 


Letter of Ballon, Stoll & Itzler to Hon Robert J. 
Ward Dated April 30, 1975 
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OANIEL COFEN 

IRVING SEROTA 
BERNARDO GLICKERMAN 
RONALDO 8B. GOODMAN 
CLYDE M SCHAEFER 
CONALD ROSENKRANTZ 
HOWARD O.RESSLER 
BERNARO LOTH 

PAUL MAVER 

LAURA J. LANDOE 
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1975 


April 30, 


Hon. Robert J. Ward 

United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 


Barbara Girard v. 94th Street and Fifth Avenue 


Corporation, et al. 
75 Civ. 646 (RJW 


Honorable Sir: 


Pe: 


While mindful of the Court's decision to avoid 
protracted writing concerning pending matters, the under- 
signed is, nevertheless, constrained to respond to only 
one portion of defendants’ supplemental memorandum, This 
response is made unavoidable by the citation of defendants 
of cases which are wholly inappcesite to the conclusion for 
which they are presented. 


Commencing on page 11 of their brief, defendants 
attempt to make a point of the fact that there can be no 
conspiracy by a single entity. Plaintiff readily concedes 
this self-obvious statement. However, the statement itself 
has no application whatsoever to the case at bar. 


The plaintiff states a complete, adequate and merito- 
rious action against a corporation and three individual 
defendants. The individual defendants coincidentally are 
directors of the defendant corporation. The individual 
defendants are coincidentally shareholders of the defendant 
corporation, The individual defendants are coincidertally 


tenants and occupants of apartments in the building owned by 
defendant corporation, 


Hon. Robe J. Ward 
April 30, 1975 
Page -2- 
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From these facts, defendants draw the misdirected 
conclusion that there can be no conspiracy by a single entity. 
The fact is that we are not dealing here with a single entity. 
We are concerned with a corporation and three individual 
persons who have entered into and performed acts under a 
conspiracy violating the civil rights of a woman. 


Ey 2n assuming that the individual defendants herein 
were sued solely as members of the board of directors, defendants' 
argument must fail since in the one case cited by defendants 
where a board of directors was sued, to wit: Cohen v. Illinois 
Institute of ‘echnology, 384 F. Supp. 202, 205 (N.D. I11. 1974), 
the court was excremely careful to note: 


"The allegations...against the individual defendants 
amount to nothing more than that they ‘knew or should 
have known' of certain ~‘*legedly discriminatory acts 
against the plaintiff. ne individual defendants 
were officers or directors of the corporate defendant 


but are not alleged to have controlled it or to have 


personally committed acts of discrimination,..." 
(emphasis supplied) 


It is particularly pertinent, with reference to the 
above cited case, to note that plaintiff's complaint clearly 
and unequivocally states allegations that the board of 
directors of the corporate defendant in the case at bar 
actively controls the corporation (complaint, par. €), as 
contrasted to the court's concise statement in the Cohen 
case, supra. 


Without attempting to belabor the point, it is clear 
that the other four cases cited by defendant as purporting 
to support this particular contention are wholly inapplicable 
and irrelevant. In conclusion, it is apparent that defendants 
attempted to argue that a conspiracy cannot exist among a 
group of people merely because they are of one class--- 

i.e., in the instant matter, all of the co-conspirato-s were 
directors, shareholders, tenants and occupants of apartments 
in the building owned by defendant corporation, In truth, it 
is obvious that defendants mutual interest would more likely 
make them co-conspirators then if such interest were lacking. 


Hon. Robei_- J. Ward 
April 30, 1975 
Page -3- S8A 


Rhetorically, one might ask if 1,000 stockholders of 
General Motors (or even 12 of its directors) could not be 
charged as co-conspirators merely because they were all of 
one class? The answer is obviously no. 


Plaintiff respectfully apologizes to the Court for 
burdening it with this additional response, and requests that 
it be made a part of the record herein. 


Respectfully yours, 


intend © fNit2tlhe 


HOWARD D. RESSLER 
HDR/rr For the Firm 


ce: Shea, Gould, Climenko, 
Kramer & Casey, Esqs. 
Att: Martin I. Shelton, Esq. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Stina eames abentab ath dente chant aaids ttaatintsiaaiaaiail x 
BARBARA GIRARD, 
Plaintiff, OPINION 
-against- 75 Civ. 646 
: R.J.W. 


94TH STREET AND FIFTH AVENUE 
CORPORATION, LAWRENCE WILKINSON, 


JOHN H. STOOKEY and THOMAS E. 


MURRAY, : as, 
FEY2695S- 


Defendants. 
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APPEARANCES ne 
o > 
BALLON, STOLL & ITZLER, ESQS. » to “, 
Attorneys for Plaintiff oe ee 
= MH = 
x kia 
KENNETH S. KNIGIN, ESQ. = = 
HOWARD D. RESSLER, ESQ. as $ 
Of Counsel a + 


SHEA GOULD CLIMENXO KRAMER & CASEY, ESQS. 
Attorneys for Defendants 


MARTIN I. SHEITION, ESQ. 
JAMES H. SCHUYLER, ESQ. 


Of Counsel 


WARD, J. 


Defendants, 94th Street and Fifth Avenue 


Corporation ("the corporation") and the members of its 


board of directors, individually ‘e to dismiss the 
complaint pursuant to Rule 12(b) (cc). Fed. R. Civ. Pa 
for fai. cO state a claim upon which relief can be 
granted, in the alternative, for summary judgment 


pursuant to Rule 56, Fed. R. Civ. P., on ground of res 
judicata. Since matters outside the pleadings have been 
presented to and not excluded by the Court, the Rule 12 (b) (6) 
motion will be treated as one for summary judgment. 

In 1968, during their marriage, plaintiff's former 
husband purchased shares of capital stock of the corporation 
and became owner, for the term beginning January 15, 1968 
and ending May 31, 1981, of the proprietary lease to the 
fourth floor of 1125 Fifth Avenue, New York. Thereafter, 
plaintiff and her husband entered into a separation agree- 
ment by which the latter assigned to plaintiff his right, 
title and interest in the capital stock and proprietary 
lease, and vacated the premises. The corporation was sub- 
sequently notified of the assignment. Plaintiff requested 
that she be recognized as the owner of the stock and as 


the lawful tenant of the premises. The board of directors, 


giving no reason, refused to consent to the assignment of 


SLA 


the lease and rejected the demand by plaintiff to transfer 
the stock on its books to her. 

Plaintiff commenced an action against the corpora- 
tion in the Supreme Court of the State of New York, County 
of New York seeking a declaratory judgment that the corpura- 
tion's refusal was arbitrary, capricious and unreasonable, 
and a court order compelling it to transfer the stock on its 
books to her and to consent to the assignment of the pro- 


prietary lease. The corporation moved for summary judgment, 


which was granted. The Court held that by the terms of the 


proprietary lease the corporation had the right to refuse 
to consent to the transfer of the lease to plaintiff for 
any reason it deemed satisfactory except, as the Court 
noted parenthetically, for reasons prohibited by civil 
rights laws. The Appellate Division, First Department, 
affirmed the order and judgment. Plaintiff's motion for 
leave to appeal to the Court of Appeals was denied. 

Claiming that her requested ownership transfer was 
rejected for reasons prohibited by the Fourteenth Amendment and 
the civil rights laws derived therefrom, plaintiff instituted 
her present action in federal court. She alleges that de- 
fendants have violated 42 U.S.C. sain by refusing to con- 


sent to the requested assignment solely because she is female. 
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2 
She also alleges under 42 U.S.C. §1985(3) that defendants 


have conspired to deprive her of her procedural due process 
rights by refusing tc provide her an opportunity to be heard 
at any discussion pertaining to her interests by the board of 
directors of the corporation, and he conspired to deprive 
her of -nbstantial property rights in the subject premises 


solely seuse she is a female. In addition, she alleges 


viol-tion of the New York Human Rights Law, New York Executive 

Lew §2°6(5) (a) (1) ase. Plaintiff seeks judgment directing 

that the corpor.ition and the members of its board of directors 

recognize her as the lawful owner of the shares of stock and 

proprietary lease in the premises, and enjoining them. from 

interfering with her peaceful possession of the premises. 
Defendants contend that plaintiff has failed to 

state an adequate federal cause of action. Specifically, 

they argue that her §1983 claim must be dismissed for 

failure to set forth facts showing any deprivation under 

color of state law of any right, privilege or immunity and 


that her §1985(3) claim must be dismissed for failure to 


establish a conspiracy cognizable under the statute. Al- 
ternatively, defendants contend, if plaintiff states a sufficient 
claim for relief on either ground, the doctrine of res judicata 
precludes their assertion here since she has already litigated 
this controversy in state court, where she had full opportunity 


to assert all claims. 
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28 U.S.C. §133l1(a) gives this Court jurisdiction 
to hear the federal questions raised in plaintiff's complaint 
since the enforcement of rights arising under the Constitution 
and laws of the United States is basic to the relief she seeks 
and the claims she alleges are neither insubstantial nor 
frivolous. Beli v. Hood, 327 U.S. 678, 683 (1945); Moore v. 
Central R. Co. of New Jersey, 185 F.2d 369, 371 (2d Cir. 1950). 
Jurisdict~on is not defeated by the possibility that the 
complaint might fail to state a cause of action. That question 
must be decided after, and not before, the Court assumes 
jurisdiction. Bell v. Hood, supra at 682; Olson v. board 
of Education of Union Free School District, Malverne, N.Y., 
250 F. Supp. 1000, 1004 (E.D.N.Y. 1966). 

To state a claim for relief under 42 U.S.C. §1983, 
a p! 1u...iff must show (1) a deprivation of rights, privileges 
or immunities secured by the Constitution and laws of the 
United States, and (2) causation of such deprivation by a at 
person acting unde. color of state law. "In cases under §1983, 
‘under ccler of law' has consistently been treated as the same 
thing as the 'state action’ required under the Fourteenth 
Amendment." United States v. Price, 383 U.S. 787, 794 n.7 
(1966) (citing cases). An action, especially under the 
Civil Rights Act, should not be dismissed at the pleading 


stage unless it appears to a certainty that plaintiff is. 
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entitled to no relief under any set of facts which could 
be proved in support of her claim, Escalera v. New York City 
Housing Authority, 425 F.2d 853, 857 (2d Cir. 1970). Neverthe- 
less, plaintiff's §1983 claim must be dismissed for failure to 
allege facts sufficient to support a finding of "state action." 
Citing Shelley v. Kraemer, 334 U.S. 1 (1948), 
plaintiff argues that the requisite state action is present 
to support her §1983 cla‘’- because the courts of the State 
of New York have ratified and enforced the provision in the 
proprietary lease vesting the board of directors with near 
absolute authority to reject requested ownership transfers. 
While Shelley v. Kraemer does establish that judicial en- 
forcement of a private discriminatory contract may constitute 
state action for purposes of the Fourteenth Amendment, giving 
rise to a claim under civil rights laws, the state judicial 
action involved in Shelley is clearly distinguishable from 
that presented here. In Shelley, discriminatory purposes of 
a racially restrictive covenart were secured only by reason of 
the state court's imprimatur. The state had thus provided 
"the full coercive power of government to deny .o petitioners, 
nm the grounds of race or color, the enjoyment of property 
iights in premises which petitioners [were] willing and 


financially able to acquire and which the grantors [were] 
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willing to sell. The difference between judicial enforcement 
and nonenforcement of the restrictive covenants [was] the 
difference between being denied rights of property available 
to other members of the community and being awarded full en- 
joyment of those rights on an equal footing." 334 U.S. at 19. 
However, the Cour+ noted, "the restrictive agresments standing 
alone cannot be ...jgarded as violative of any ci 1t guaranteed 
to petitioners by the Fourteenth Amendment .. . That 
Amendment erects no shield against merely private conduct, 
however, discriminatory or wrongful." 334 U.S. at 13. 

In the instant case there is no restrictive covenant 
co.tained in the proprietary lease which expressly prohibits 
transfers of ownership on the basis of sex. The lease merely 
provides that no assignment by a lessee shall be effective 
against the lessor without its prior consent. The Supreme 
Court of the State of New York upheld the validity of this 
provision and acknowledged the broad power of the board of 
directors to refuse to consent to requested assignments for 
any reason deemed satisfactory to it except those prohibited 
by civil rights laws. Even if the board's refusal was motivated 
by a constitutionally impermissible purpose, any deprivation 
suffered by plaintiff as a consequence was completed prior 
to the state court proceedings. Unlike in Shelley, the action 
by the state court here did not effectuate a discriminatory 


purpose which could not have been secured but for its decision. 
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Finding plaintiff's reliance on Shelley v. Kraemer 
misplaced, this Court must determine whether plaintiff has 
alleg2d facts sufficient to establish the necessary "state 
action" to support her §1983 claim. Plaintiff argues no 
other nexus between the state and defendants' allegedly 
discriminatory conduct but the state court's decision. 

In order to subject conduct that is formally 
private to the limitations of §1983 ‘ the constitutional 
amendments, it must be shown (1) that che degree of state 
involvement with the private institution is "significant," 
(2) that the state's involvement is with the activity 
that caused the injury (the nexus requirement), and (3) 
that the state's involvement aids, encourages or connotes 
approval of the complained of activity. Moose Lodge No. 107 
v. Irvis, 407 U.S. 163, 173 (1971); Barrett v. United Hospital, 
376 F. Supp. 791, 797 (S.D.N.Y. 1974); see also, Jackson v. 
Metropolitan Edison Co., 419 U.S. 345, 351 (1975). However, 
our circuit recognizes a double "state action" standard: 

"A less onerous test for cases involving racial discrimination, 
and a more rigorous standard for other claims." Barrett v. 
United Hospital, supra at 797; Jackson v. The Statler 
Foundation, 496 F.2d 623, 628-29 (2d Cir. 1974) (citing 

cases). The Barrett court noted that the rationale behind 

the exception for cases involving racial discrimination may 


make it equally applicable to cases involving sex or age dis- 
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crimination. 376 F. Supp. 797 n.26. 

Since plaintiff bases her §1983 claim on alleged 
sex discrimination, this Court will depart from the three- 
pronged state action test and more closely scrutinize the 
state court's involvement to determine whether the alleged 
discrimination by defendants was impregnated with govern- 
mental approval. Under this stricter standard, "indirect 
governmental participation in the management of an organi- 
zation is persuasive evidence of the existence of ‘state 
action' where the participation is both substantial and 
other than neutral." Jackson v. The Statler Foundation, 

496 F.2d 623, 635 (2d Cir. 1974). Upon review of the evi- 
dence presented, it cannot be said that the action of the 
state court here was either "substantial" or "other than 
neutral." The state has merely provided a forum to determine 
the rights of the parties; it has no interest whatever in the 
outcome of the private litigation. See, Stevens v. Frick, 
372 F.2d 378, 381 (Zd Cir. 1967) (citing cases). The pur- 


ported discrimination was not secured only by reascn of the state 


court's decision. Cf., Shelley v. Kraemer, 334 U.S. 1 (1948). 


To say that an open courthouse door constitutes "state action" 
is to demean the judicial process. Such a conclusion would 
provide future litigants an opportunity to raise a §1983 


claim, based on conclusory allegations of discrimination, 
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every time a state court construed a contractual provision, 
nondiscriminatory on its face, against the litigant's 
interests. Accordingly, plaintiff's §1983 claim is dis- 
missed for failure to establish the requisite element of 
"state action." 

Defendants next challenge the sufficiency of 
plaintiff's §1985(3) claim. In Griffin v. Breckenridge, 
403 U.S. 88 (1970), the Supreme Court set the framework 
for an adequate complaint under §1985(3). A complaint 
must allege (1) a conspiracy between two or more persons 
for the purpose 2f depriving any person or class of persons 
of the equal protection of the laws, or of equal privileges 
and immunities under the law, and (2) an act by one of the 
conspirators in furtherance of the object of the conspiracy 
whereby another person was (a) injured, or (b) deprived of 
exercising any right or privilege of a citizen of the United 
States. 

Existence of a conspiracy under §1985(3) presents 
a question of fact. Craw. .cd v. City of Houston, Texas, 386 
'. Supp. 187, 2 (S.D. Texas 1974). Viewing the complaint in 
a light most favorable to plaintiff, and accepting the facts 
alleged as true, 2A Moore's Federal Practice 412.08 (2d ed. 
1974), the Court nevertheless finds that plaintiff has failed 
to allege facts sufficient to constitute a conspiracy within 


the meaning of §1985(3) and, therefore, her §1985(3) claim 
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must be dismissed. 

The conduct challenged by plaintiff's §1985(3) 
claim is the action of the individual defendants rejecting 
her requested ownership transfer taken while acting in their 
official capacity as directors of the corporation, which she 
alleges constitutes a conspiracy to deprive her of her civil 
rights and substantial property rights solely because she is 
female. 

The lease agreement in controversy stipulates 
that the directors must consent to all proposed assignments 
of ownership before they are effective against the lessor. 
While plaintiff specifically states that the board of directors 
controls the corporation, she never alleges that the 7irectors 
acted outside their official capacity in reaching their pur- 
ported discriminatory decision. Plaintiff, thus, seeks to 


extend §1985(3) to discriminatory business decisions partici- 


pated in by members of one business entity. Cf., Baker v. 


Stuart Broadcasting Company, 505 F.2d 181 (8th Cir. 1974). 


In dealing with this precise issue, the Seventh Circuit in 
Dombrowski v. Dowling, 459 F.2d 190, 196. (7th: Cis. 21972) 
stated: 


. . . If the challenged conduct is 
essentially a single act of dis- 
crimination by a single business 
entity, the fact that two or more 
agents participated in the decision 
or in the act itself will normally 
not constitute the conspiracy con- 
templated by this statute. 
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Here, the cooperative corporation established 
the medium, its board of directors, through which it acted 
in ratifying assignments of ownership. Although the decision 
plaintiff challenges reflected the collective judgment of 


"two or more persons," the decision cannot be considered 

the product of a conspiracy when the board was merely carrying 
out the corporation's managerial policy. Following the rule 
stated in Nelson Radio & Supply Co. v. Motorola, 200 F.2d 

911, 914 (5t.. Cir. 1952), cert. denied, 345 U.S. 925 (1953), 
when acting in an official capacity, "the acts of the agent 

are the acts of the corporation. . . A corporation cannot 
conspire with itself anymore than a private individual can." 
See also, Cole v. University of Hartford, 43 U.S.L.W. 2418 

(D. Conn. Apr. 15, 1975). That these individuals are, coin- 
cidentally shareholders, tenants and occupants of apartments 

in the building owned by the defendant corporation, is ir- 
relevant to this Court's determination of a §1985(3) conspiracy, 
for plaintiff has not alleged that these directors were actu- 
ated by any independent personal stake in achieving the cor- 
poration's purported illegal objective. See, Cohen v. Illinois 
Institute of Technology, 384 F. Supp. 202, 205 (N.D. Ill. 1974). 
Accordingly, plaintiff's §1985(3) claim is dismissed for fail- 


ure to allege a conspiracy cognizable under the statute. 
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Having concluded that plaintiff's federal claims 
must be dismissed for failure to state a cause of action, 
this Court, in its discretion, wiil also dismiss her pendent 
state claim. Plaintiff will suffer minimal inconvenience 
by the dismissal of her state claim at a point early in the 
course of this litigation. Following the Supreme Court's 
ruling in United Mine Workers v. Gibbs, 383 U.S. 715, 726 
(1966), 

Needless decisions of state law should 

be avoided both as a matter of comity 

and to promote justice between the 

parties, by procuring for them a 

surer-footed reading of applicable 

law. Certainly, if the federal claims 

are dismissed before trial, even though 

not insubstantial in a jurisdictional 

sense, the state claims must be dismissed 

as well. 
This Court's determination that plaintiff's federal claims 
are inadequate is expressly limited to the finding that she 
has failed t» establish the necessary "state action" required 
by §1983 or an actionable conspiracy required by §1985(3). 
Thus, this Court does not reach the substantive issue of 
sex discrimination. 

Since this Court has determined that plaintiff 


has failed to state a federal claim upon which relief may 


be granted, the Court need not reach the question of the 
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res judicata effect of the prior state court judgment. 


For the foregoing reasons, defendants' motion for 
summary judgment is granted. 


Settle order on notice. 


Dated: June 30, 1975 
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NOTES 


42 U.S.C. §1983 reads: 
§1983. Civil action for deprivation of rights 


Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State, or Territory, subjects, or causes to be 
subjected, any citizen of the United States or 
other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and 
laws, shall be liable to the party injured in 
an action at law, suit in equity, or other proper 
proceeding for redress. 


42 U.S.C. §1985(3) reads: 
Depriving persons of rights or privileges 


(3) If two or more persons in any State or 
Ter-sitory conspire or go in disguise on the high- 
way “r on the premises of another, for the purpose 
of depriving, either directly or indirectly, any 
person or class of persons of the equal protection 
of the laws, or of equal ,;rivilegqes and immunities 
under the laws; or for the purpose of preventing 
or hindering the constituted authorities of any 
State or Territory from giving or securing to all 
persons within such State or Territory the equal 
protection of the laws; or if two or more persons 
conspire to prevent by force, intimidation, or 
threat, any citizen who is lawfully entitled to 
vote, from giving his support or advocacy in a 
legal manner, toward or in favor of the election 
of any lawfully qualified person as an elector 
for President or Vice President, or as a Mamber 
of Congress of the United States; or to injure 
any citizen in person or property on account of 
such support or advocacy; in any case of conspiracy 
set forta in this sec ‘on, if one or more prrsons 
engaged therein do, or cause to be done, any act 
in furtherance of the object of such conspiracy, 
whereby another is injured in his person or property, 
or deprived of having ind exercising any right or 
privilege of a citizen of the United States, the 
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party so injured or deprived may have an action 
for the recovery of damages, occasioned by such 
injury or deprivation, against any one or more 
of the conspirators. 


New York Human Rights Law, New York Executive Law 
§296(5) (a) (1) reads: 


5. (a) It shall be an unlawful discriminatory 
practice for the owner, lessee, sub-lessee, assignee, 
or ménaging agent of, or other person having the 
right to sell, rent or lease a housing accommodation, 
constructed or to be constructed, or any age: or 
employee thereof: 


(1) To refuse to sell, rent, lease or 
otherwise to deny to or withhold from any person 
Or group of persons such a housing accommodation 
hecause of the race, crerd, color, national origin 
Or sex of such person or persons. 
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Order of Robert J. Ward, J. 


UNITED STATES DISTRICT COURT 
SOUTHER:: DISTRICT OF NEW YO? 


BARBARA GIRARD, 
Plaintiff, 


-~against- : 75 Civ. 646 (R.J.W.) 


94TH STREET AND FIFTH AVENUE 
CORPORATION, LAWRENCE WILKINSON, 
JOHN H. STOOKEY and THOMAS E. 


Defendants. 


This case having come on to be heard on defendants’ 


motion to dismiss and the Court having rendered its decision 


dated June 30, 1975; it is ye 


a} 


) 
4 
ORDERED, that defendants' motion’be and it hereby is 


granted in all respects and that judgment be entered in favor of 


defendants against plaintiff. 


Dated: New York, New York 
July sg 1975 
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Order to Show Cause of Robert J. Ward, J., se 


With Stay 
UNITED STATES DLSTRICT COURT ‘ 7 
SOUTHERN DISTRICT OF NEW YORK m8 
oieabeeieiateiedeietededel A ee em een mmm nn meen X / 
BARBARA GIRARD, 
Civil Action lumber 
Plaintiff, : 75 Civ. 646 (R.J.W.) 
-against- : ORDER TO SHOW CAUSE 
94TH STREET AND FIFTH AVENUE : W/TH A 
CORPORATION, LAWRENCE WILKINSON, JOHN STAY 
H, STOOKEY and THOMAS E, MURRAY, : / 
Defendants. 
kk eee ee ee eo ee ee se le ll x 


Upon the annexed moticn and affidavit of KENNETH S., 
KNIGIN, sworn to theSti.day of August , ‘ 75, it is 
ORDERED, that the defendants show cause at a motion 
term of this Court, to be held in Room (JG , united States 
Court House, Foley Square, New York, New Yogk, on the <,*gay of 
affnam of that day 
PULS. 70 E.R. AP fede OR) 
or zs soon | \ereafter as counsel can he heard why an order/ should 
not be made herein staying all defendants and their attorneys 
frou taking any further steps or proceedings in an action now 
pending in the Civil Court of the City of New York, County of 
lew York, Landlord-Tenant Part, Index Number 22096/1974, 
entitled: 94TH STREET AND FIFTH A‘’ENUE CORPORATION, 1125 Fifth 
Avenue, New York, New York 10028, Petitioner (Landlord) against 
STEPHEN S. GIRARD, Fourth Floo: Apartment, 1125 Fifth Avenue, 
New York, New York 10028,Respondent (Tenant) BARBARA GIRARD, 
Fourth Floor Apartment, 1125 Fifth Avenue, New York, New York 


10028, Respondent (Occupant-Under-Tenant), and for such other 
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further and different relief as to the Court may seem ‘ 18. ; ad 


proper; and 
ORDERED, that all defendants and their attorney* are 
hereby stayed from taking any other and further steps in the 


Civil Court action above described, until after the hearing and 


determination of the motion brought on by this Order to Show Cause; 
and 


PE7SOa ALK 


IT IS FURTHER ORDERED, thet’ service of a copy of tis 
Order and of the papers upon which the same is granted, on the 
gin kind defendants, on or before theo Shay of AVUGU37, 
4 OY T1.. fa 
wal 1975, /shall be sutficient service of this Order. 


Dated: New York, New York 
August ¥ TH 1975. 
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Affidavit of Kenneth S. Knigin 108A 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee ee ee ee ee ee ee ee ee ee ee me ee ee ee > 
BARBARA GIRARD, 

Plaintiff, : Civil Action Number 

75 Civ. 646 (R.J.W.) 
-against- 
AFFIDA‘ ™'T 

94TH STREET AND FIFTH AVENUE 
CORPORATION, LAWRENCE WILKINSON, 
JOHN H, STCOKEY and THOMAS E., 
MURRAY , 

Defendants. 
lei ete ee en ne eee x 


STATE OF NEW YORK ) 
as. 
COUNTY OF NEW YORK _) 

KENNETH S,. KNIGIN, being duly sworn, deposes and 
Says: 

ame [ am a member of the firm of BALLON, STOLL & 
ITZLER, ESQS., attorneys for the plaintiff Barbara Girard. 

z The above-captioned action was instituted on the 
llth day of February, 1975. A copy of the complaint is annexed 
hereto and made part hereof as Exhibit "A", 

3. In the aforesaid action, plaintiff alleged that 
various acts of the defendants in denying her tenancy in a certain 
co-op apartment constituted sex discrimination prohibited by 
42 U.S.C, 1983 and 42 U.S.C. 1985(3). 

4. Defendants’ motion for summary judgment was 
granted by the Court. 


a6 Plaintiff has filed a Notice of Appeal to the 


United States Court of Appeals for the Second Circuit, a copy of 
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which is annexed hereto and made part hereof as Exhibit "B"; 
a Pre-Argument Statement, a copy of which is annexed hereto and 
made part hereof as Exhibit "C"; and a Transcript Information 
Statement, copy of which is annexed hereto and made part hereof 
as Exhibit "D", 

6. The very discriminatory acts of the deferdants 
which formed the basis of the within action culminated in the 
corporate defendant instituting on February 1, 1974 an action 
in the Civil Court of the City and County of New York, Landlord- 
Tenant Part, Index Number 22096/1974, entitled: 94TH STREET 
AND FIFTH AVENUE CORPORATION, 1125 Fifth Avenue, New York; New 
York 10028, Petitioner (Landlord) against STEPHEN S, GIRARD, 
Fourth Floor Apartment, 1125 Fifth Avenue, New York, New York 10028, 
Respondent (Tenant) BARBARA GIRARD, Fourth Floor Apartment, 1125 
Fifth Avenue, New York, New York 10028, Respondent (Occupant - 
Under-Tenant) wherein the Petitioner-Jandlord, the corporate 
defendant herein, alleged that Respondent (Tenant) and Respondent 
(Occupant-Under-Tenant) are holdovers by virtue of a lease-stock 
transfer in the subject premises by the Respondent (Tenant) to 
the Respondent (Occupant-Under-Tenant). In fact, the aforesaid 
-vransfer was effectuated by a Separation Agreement entered into 
by and between the Respondents on the 3rd day of May, 1973, 


whereby the right, title and interest of the Respondent (Tenant) 


in the subject premises was assigned and transferred to the 


Respondent (Occupant-Under-Tenant) in lieu of the payment of any 


and all alimony. The aforesaid Separation Agreement was later 
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incorporated in a Final Judgment of Divorce on the 16th day of 
October, 1973. 

Re As the aforesaid Landlord-Tenant action is on the 
trial calendar of the Civil Court of the City and County of New 
York for the 12th day of August, 1975, and as the matter has been 
marked final by that Court, no further adjournments being avail- 
able to the Respondent (Occupant-Under-Tenant), it is imperative 
that this Court stay the defendants from further proceeding in 
that action in order to afford an opportunity to Barbara Girard 
to vindicate her rights in her appeal now pending before the 
United States Court of Appeals for the Second Circuit. 

8, The constitutional issues r ised by this plaintiff 
are of such magnitude, and the ramifications of the decision 
of this Court so great, that it is incumbent upon the Court to 
grant this application in order to prevent the most inequitable 
results which might otherwise obtain. 

9. If this Court were to deny the instant application, 
and were the plaintiff to succeed in her present appeal to the 
United States Court of Appeals for the Second Circuit, the 
plaintiff would be relegated to a position of having to bring 
an action against the Petitioner (Landlord) and its Board of 
Directors for damages suffered by her by virtue of their illegal 
acts. However, no cause of action for damages, no matter how 
great the prayer for relief be, could restore to the Respondent 
(Occupant-Under-Tenant) her rightful ownership in the subject 


premises if said premises were sold to a third party. This 
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situation is manifestly untenable and inequitable, and it is 
respectfully submitted that this Court should not permit the 
Petitioner (Landlord) to strip from Respondent (Occupant-Under- 
Tenant) this most valuable property interest without affording 
her an opportunity to vindicate her rights under the United 
States Constitution in connection with her pending appeal. This 
is especially true since the Petitioner (Landlord) has received 
and will receive all maintenance arising by virtue of the 
Respondent's (Occupant-Under-Tenant) use and occupancy of the 
subject premises pending hearing and final de -mination of 
her appeal. 

10. It is respectfully submitted that serious 
issues have been raised by plaintiff in her appeal now pending 
before the United States Court of Appeals for the Second Circuit, 
to wit: (1) whether the first cause of action of plaintiff's 
complaint, based on 42 U.S.C. §1985(3) stated a legally suf- 
ficient constitutional claim upon which relief could have been 
granted, thereby precluding the Court from granting summary judg- 
ment to the defendants. (2) Even if the plaintiff failed to state 
a prima facie claim under 42 U.S.C. §1985(3), whether the Court 
erred in granting summary judgment to the defendants instead of 
permitting plaintiff to amend the pleadings, and that her likeli- 
hood of success in this appeal is substantial. 

11. This application is brought on by Order to Show 
Cause for the reason that the trial of the Landlord-Tenant action 
is imminent. No further adjournments are available therein, nor 
will the Landlord-Tenant Court entertain any application such as 


the application here submitted, although attempts to do so have 
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been made by your deponent, 

12. This Court has the authority to grant the stay 
prayed for herein. The Landlord-Tenant action against which the 
stay is sought is neither criminal or quasi-criminal in nature. 
Further, Section 1983 of Title 42 by its terms specifically 
authorizes the granting of an injunction to stay State Court 


proceedings, which authority has been recognized by the Supreme 


Court of the United States: Lynch, et al. vs. Household Finance 
Corp., et al., 405 U.S. 538 (1972); Mitchum d/b/a Book Mart vs. 


Foster, et al., 407 U.S. 225 (1972). 
13. No prior application for the relief herein 
sought has been made to this Court or any other Court, except: 
(1) Application for stay granted by Appellate 
Division of the Supreme Court of the State of New York, 
First Department, on » pending the determin- 
ation of an appeal then pending in that Court, which stay 
has since expired. 
(2) Application for stay granted by Civil 
Court of the City of New York, County of New York, 
Landlord-Tenant Part on » pending the 
determination of the within action in the United States 
District Court for the Southern District of New York, which 
stay has since expired. 
(3) Application for stay denied by Civil Court 
of the City of New York, County of New York, as herein- 


above more fully set forth. 
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WHEREFORE, deponent prays that an Order be made stay- 
ing all further proceedings in connection with the within action 
until such time as the appeal currently pending in the United 
States Circuit Court of Appeals, Seco Circuit, be finally 


disposed of. 


Sworn to before me this 
6th day of August, 1975. 
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WOTARY PUPLIS, 5 te - 4 Yor! 
WN» 2 ayrrg7 
Vetedu ‘ew Yok ws 
Co.nm-.0° fe; res Mai > 40, '976 


ies 1144 


‘Fis Order of Robert J. Ward, J. 
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